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IN THE 


United States Court of Appeals 

for the District of Columbia. 

October Term, 1941. 


No. 7923 


MARTIN L. SWEENEY, Appellant, 


ELEANOR M. PATTERSON, TRADING AS THE 
WASHINGTON TIMES-HERALD, DREW PEAR¬ 
SON AND ROBERT S. ALLEN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order and judgment of the 
District Court of the United States for the District of Co¬ 
lumbia entered upon the motion of appellees herein for judg¬ 
ment on the pleadings in an action brought by appellant 
against appellees for damages for libel. The amount 
claimed in appellant’s complaint was in excess of $1,000.00, 
exclusive of interest, and the jurisdiction of the lower court 
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is supported by Title 18, Section 44, of the Code of Laws for 
the District of Columbia. This Court has jurisdiction upon 
appeal by virtue of Title 18, Section 26, of said Code. 

The pleadings showing the existence of said jurisdiction 
are found in Appellant’s App. 2, being appellant’s com¬ 
plaint. 

STATEMENT OF THE CASE. 

The appeal herein is from an order and judgment of the 
lower court granting a motion by appellees for Judgment 
on the Pleadings (Appellant’s App. 16). The action is for 
libel, arising out of the publication by the appellees of the 
following article: 

“A HOT behind-the-scenes fight is raging in Demo¬ 
cratic congressional ranks over the effort of Father 
Coughlin to prevent the appointment of a Jewish judge 
in Cleveland. 

“The proposed appointee is Emerich Burt Freed, 
U. S. District Attorney in Cleveland and former law 
partner of Senator Bulkley, who is on the verge of be¬ 
ing elevated to the U. S. District Court. 

“This has aroused the violent opposition of Repre¬ 
sentative Martin L. Sweeney, Democrat of Cleveland, 
known as the chief congressional spokesman of Father 
Coughlin. 

“Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States. Born in Hungary in 1897, Freed was brought 
to the United States at the age of 13, was naturalized 
10 years later. 

“Justice Department officials say he has made an ex¬ 
cellent record as U. S. Attorney, is able, progressive, 
and vras second on the list of judicial candidates sub¬ 
mitted by the executive committee of the Cleveland Bar 
Association. First on the list was Carl Friebolin, 
whom Justice Department officials say they would have 
gladly appointed despite his age of 60, had he not elim¬ 
inated himself voluntarily for physicial reasons. 

“Two others on the Bar Association’s list, Walter 
Kinder and Harry Brainard, were eliminated because 
of big business or reactionary connections. Last on the 
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list was Dan B. Cull, a former Common Pleas Court 
judge, and an excellent appointment except that he hap¬ 
pens to be a Catholic and the last two judicial appoint¬ 
ments in Ohio have been Catholics. So the Justice De¬ 
partment returned to the No. 2 man on the list, a Jew. 

“Irate, Representative Sweeney is endeavoring to 
call a caucus of Ohio Representatives December 28 to 
protest against Freed’s appointment.” 

The answers of appellees contained a general denial, de¬ 
fenses of truth and fair comment and pleas in mitigation of 
damages. (Appellant’s App. 7 and 11.) Appended to said 
answers was a demand for jury trial to hear the triable 
issues raised by the aforesaid defenses. 

Thereafter, appellees filed a Motion for Judgment on 
the Pleadings (Appellant’s App. 15). Said motion "was bot¬ 
tomed on the contention that the complaint did not state a 
claim against appellees upon which relief could be granted 
in that the publication complained of was not libelous per se 
and no special damages had been alleged. Appellant, in op¬ 
posing said motion, contended that the complaint did set 
forth a claim against appellees upon -which relief could be 
granted; that, the publication was libelous per se, and, 
being so, no special damages were required to be pleaded. 

The lower court ordered the motion granted and from 
the judgment entered pursuant to said order, this appeal 
was taken. 

RULE INVOLVED. 

Judgment below was entered pursuant to Rule 12c of the 
Federal Rules of Civil Procedure. 

STATEMENT OF POINTS. 

1. The Court erred in granting appellees’ Motion for 
Judgment on the Pleadings. 

2. The Court erred in signing the final order in this 
cause. 
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SUMMARY OF ARGUMENT. 

Appellant was at the time of publication of the article in 
complaint, and is at present, a Congressman of the United 
States from a district in Ohio. He was accused of opposing 
and trying to prevent the appointment, to a Federal judicial 
office in Ohio, of a qualified and naturalized American 
citizen, on the sole ground that the prospective appointee 
was a Jew, and a Jew not born in the United States. 

The appellant contends that the wording of the article is 
plain and unambiguous; that, the statements contained in 
the publication can convey to the public but one meaning 
only, and that is, that he is opposed to Jews—American 
citizens or otherwise—for public office and trust; and that 
he is guilty of religious and racial prejudice. 

It is maintained that such charges when false are libel¬ 
ous per se when spoken of anyone, but all the more so when 
written of a public official, because of the oath he takes upon 
entering office, to support the Constitution, and in doing so, 
to exact no religious test of any candidate for public office 
under the United States. Appellant holds that the article 
being libelous per se, he is neither required to allege nor 
prove special damages. 

It is further maintained that the article alleges state¬ 
ments of fact, and that such alleged facts being false, ap¬ 
pellees are not relieved of liability by reason of any right 
to comment upon or criticize the acts of a public official. 

ARGUMENT. 

I. 

Libel Per Se Defined. 

Any written or printed statement or article published of 
or concerning another, which is false and tends to injure his 
reputation, and thereby expose him to public hatred, con¬ 
tempt, scorn, obloquy or shame, is libelous per se. A. S. 
Abell Co. v. Ingham, 43 App. D. C. 582. See also, Raymond 
v. U. S 25 App. D. C. 555, certiorari denied, 26 S. Ct. 755, 
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200 U. S. 619,50 L. Ed. 623; 36 C. J. 1143; Newell on Slander 
and Libel, 4th Ed, (1924), Page 9. 

The Restatement of the Law of Torts, Vol. 3, Sec. 559, de¬ 
fines libel as follows: 

“A communication is defamatory if it tends so to 
harm the reputation of another as to lower him in the 
estimation of the community or to defer third persons 
from associating or dealing with him.” 

And, 

“Words charging misconduct in office, want of official 
integrity or fidelity to public trust, words inconsistent 
with the due fulfillment of official duty, words which 
tend to deprive an official of his office, and words -which 
are likely to produce public contempt and the repro¬ 
bation of right minded men are libelous per se.” 
L. R. A. 1918 E. P. 23. 

The decisions in this jurisdiction have consistently fol¬ 
lowed the great weight of authority in holding that, where 
the words published tend to expose the individual to any of 
the evil results catalogued in the general statement above, it 
is not necessary that the publication charge the commission 
of a crime. Lane v. Washington Daily News, 66 App. D. C. 
245, 85 F. 2d 822; Washington Herald Co. v. Berry, 41 App. 
D. C. 322; Washington Times Co., v. Downey, 26 App. D. C. 
258, 6 Ann. Cas. 765; Poston v. Washington A. <£ Mt. V. R. 
Co., 36 App. D. C. 359, 32 L. R. A. (N. S.) 785; Washington 
Gaslight Co. v. Lansden, 9 App. D. C. 508; Bailey v. Hol¬ 
land, 7 App. D. C. 184. 

A publication claimed to be defamatory must be read in 
the sense in -which readers to whom it is addressed would 
ordinarily understand it, and the entire articles should be 
read as a whole. Lame v. Washington Daily News , 66 App. 
D. C. 245, 85 F. 2d 822; Meyerson v. Hurlbnt, et al, 68 App. 
D. C. 360, 98 F. 2d 232; 118 A. L. R. 313, certiorari denied 
Hurlbut v. Meyerson, 59 S. Ct. 69, 305 U. S. 610, 83 L. Ed. 
388. 
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In connection with the application of the test as to whether 
a given article is libelous per se, it should be noted that lia¬ 
bility is not a question of a majority vote, and a communica¬ 
tion to be defamatory need not prejudice the person in the 
eyes of everyone in the community or of all of his asso¬ 
ciates, and it is enough that the communication does tend to 
his harm in the eyes of a substantial and respectable minor¬ 
ity of them. The Restatement of the Law of Torts, Vol. 3, 
Sec. 559e, reads as follows: 

“A communication to be defamatory need not tend to 

prejudice the other in the eyes of everyone in the com- 

munitv or of all of his associates nor even in the eves 
•> * 

of a majority of them. It is enough that the communi¬ 
cation tend to prejudice him in the eyes of a substantial 
and respectable minority of them and that it be made 
to them or in a manner which makes it proper to as¬ 
sume that it will reach them.” 

In the case of Peck v. Tribune Company, 214 U. S. 185, 29 
S. Ct. 554, 53 L. Ed. 960, Justice Holmes, in delivering the 
opinion of the court, stated: 

“Liability is not a question of majority vote, * # • ob¬ 
viously an unprivileged falsehood need not entail uni¬ 
versal hatred to constitute a cause of action. No false¬ 
hood is thought about, or even known by all the world. 
No conduct is hated by all. That it will be known by a 
large number, and will lead an appreciable fraction of 
that number to regard the plaintiff with contempt, is 
enough to do her practical harm * * V’ 

This Court in a very recent decision recognized the prin¬ 
ciples above set forth. In Meyerson v. Hurlbut , et al, 68 
App. D. C. 360,98 F. 2d 232, which w’as an action for slander 
growing out of a charge that the plaintiff, a dealer in auto¬ 
motive parts had been accused of “price-cutting”, this 
Court said: 

“It is true that price-cutting is common and that 
there is no consensus against it,” 
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but, in applying the rule laid down in Peck v. Tribune Com¬ 
pany , 214 U. S. 185, 29 S. Ct. 554, the decision of Justice 
Holmes, was quoted at length and the trial court reversed, 
although it was conceded that all persons might not regard 
a charge of being a “price-cutter” as libelous. 

Furthermore, if there be any doubt as to the libelous 
quality of a publication, the question becomes one for the 
jury to decide. In Meyerson v. Hurlbut, ct al , 68 App. D. C. 
360, 98 F. (2d) 232, and cases there cited, it was said: 

“If language is capable of two meanings, one of 
which would be libelous and actionable and the other 
not, it is for the jury to say under all the circumstances 
surrounding its publication, including extraneous facts 
admissable in evidence, which of the two meanings 
would be attributed to it by those to whom it is ad¬ 
dressed, or by whom it may be read.” 

And, 

“It is only when the court can say that the publica¬ 
tion is not reasonably capable of any defamatory 
meaning and cannot be reasonably understood in any 
defamatory sense, that the court can rule, as a matter 
of law, that the publication is not libelous.” 

n. 

The Article Published by Appellees is Libelous Per Se. 

The publication complained of starts off by charging the 
appellant with being a member of “A HOT behind-the- 
scenes fight” in Congress in an effort to prevent the ap¬ 
pointment of a Jewish judge in Ohio. It continues by stat¬ 
ing that his opposition to the proposed appointee is “vio¬ 
lent” and that he is known as the chief congressional spokes¬ 
man of a Catholic priest—Father Coughlin. It next states 
that the “Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a Jew and one not born in the United 
States,” and immediately it sets forth facts to show that 
Freed was brought to this country at an early age and is, 
and has been for some years past, a naturalized citizen. 
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The next two paragraphs of the publication are devoted 
to a resume of the qualifications of other candidates for the 
appointment and the alleged reasons for their elimination, 
tending to show that the best qualified man for the appoint¬ 
ment was Freed. The last paragraph sets for that Congress¬ 
man Sweeney is “irate” and is endeavoring to call, on a 
date certain, a caucus of the Ohio delegation in Congress 
to protest against Freed’s appointment. There clearly can 
be no suggestion that the publication was ambiguous in any 
manner whatsoever. 

The meaning of the article is obvious. It simply and 
clearly charges that Congressman Sweeney was opposed to 
an otherwise qualified candidate for judicial office on the 
sole ground that the candidate was a Jew and a Jew T not 
born in this country. It surelv cannot be seriouslv con- 
tended that this did not charge Sweeney with being opposed 
to Jews and using his official office to prevent them from re¬ 
ceiving appointments from their Government. Unques¬ 
tionably, Freed was qualified by experience, the article sets 
forth such facts. He had been in this country since he w T as a 
boy and had been a naturalized citizen for a number of 
years—again, the article states such facts. We respect¬ 
fully submit that the meaning of the article is obvious to 
anyone capable of reading the English language. 

It cannot be urged that Congressman Sweeney is alleged 
to have been opposed to the appointment of a person , not 
a natural born citizen, to the position of Federal Judge, 
and that such statement is not libelous per se. Assuming, 
for the sake of argument, that such is the law, let us ex¬ 
amine the statement complained of to determine just how 
much of the alleged opposition is said to be based on the 
fact that Freed is not a natural born citizen. The particu¬ 
lar sentence reads: 

“Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States.” (Italics ours.) 



9 


Substituting the noun for the pronoun in the second 
clause, the true import is more clearly revealed, “* * * and 
a Jew not born in the United States.” Therefore, it is seen 
that the alleged opposition is not based on the alternate 
fact that Freed is foreign born, but that Freed is a foreign 
born Jew. 

These remarks are made in passing merely to bring to 
the Court’s attention that the fundamental accusation is 
directed, not towards citizenship, but rather towards race 
and religion. We have endeavored to point out what we 
believe to be the clear meaning of the language used in the 
article in question, namely that the alleged opposition of 
Congressman Sweeney was on the ground that Freed was 
a Jew and a foreign bom Jew. The racial and religious ele¬ 
ment, rather than nationality, was the dominent theme of 
the article. The fact that the article also assigned an addi¬ 
tional reason for his alleged opposition, viz: foreign birth, 
is unimportant. 

It should also be noted that whether the import which we 
have given these words vras the one actually intended by 
the publishers is not controlling. As stated in Newell’s 
Slander and Libel, 4th Ed., (1924), Sec. 264: 

“In actions for defamation it is immaterial what 
meaning the speaker intended to convey. He may have 
spoken without any intention of injuring another’s 
reputation, but if he has in fact done so he must com¬ 
pensate the party.” 

We submit, that in the case in question, it is highly im¬ 
probable that any other meaning than the one which we 
have here ascribed to the words was intended to be con¬ 
veyed. 

In this connection we invite the Court’s attention to the 
case of Sweeney v. Schenectady Union Publishing Company, 

Number 250, decided July 18, 1941, (C. C. A. 2d)-Fed. 

(2d) -. The appellant therein was the same as the ap¬ 

pellant herein. The action was for libel and involved sub¬ 
stantially the same article as here complained of. The lovrer 
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court had dismissed the complaint on the ground that the 
article was not libelous per se. In reversing this ruling the 
Court of Appeals, with respect to whether the accusation 
was directed to Freed’s foreign birth or to his race and 
religion said: 

“The context does not fairly permit reading the 
language as making the foreign birth of Freed the all 
sufficient cause of the plaintiff’s opposition to his ap¬ 
pointment but rather the contrary by stressing the fact 
that he was a Jew whose foreign birth apparently but 
gave an additional basis for plaintiff's opposition.” 

The inescapable import of the words is that Congressman 
Sweeney opposed the appointment of a man because he was 
a Jew. Whether the word “Jew” was intended by the au¬ 
thors to mean the race or the religion is unimportant. The 
term is unqualified and in ordinary common parlance is ac¬ 
cepted to mean either race or religion, or, as the Jewish race 
and the Jewish religion are practically co-terminus, both. 
The natural and normal inference to be drawn from the fact 
that a man is opposed to the appointment of a person to 
office because that person is a Jew, is that such man is 
prejudiced against Jews, is bigoted, and opposes Jews 
simply because of their race and religion. It is to be noted 
that the opposition of Mr. Sweeney is said to be “violent” 
indicating that his prejudice, bigotry and dislike are pro¬ 
portionately severe. 

Ii is conceded that, unfortunately, racial and religious 
intolerance is practiced by certain groups, who are more or 
less active in separated sections of this country. To these 
religious and racial bigots, the accusations directed at the 
appellant would undoubtedly gain the heartiest approval 
and to others, as Circuit Judge Chase in Sweeney v. 
Schenectady Union Publishing Co., No. 250, decided July 
18,1941, (C. C. A. 2d)-Fed. (2d)-, so aptly stated: 

“* * • where only the hit bird flutters, there would 
be indifference * * *.” 
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Notwithstanding, it must also be conceded that the great 
majority of our citizens look with scorn and contempt on 
the practitioners of religious and racial prejudices. Further¬ 
more, even though this latter group -were not in the major¬ 
ity, the appellant would still be injured in his reputation. 
It has never been the law in the District of Columbia, nor 
for that matter, of any jurisdiction to which our attention 
has been called, that liability is dependent upon the produc¬ 
tion of an evil opinion in the minds of a majority of the 
community. Peck v. Tribune Co., 214 U. S. 185, 29 S. Ct. 
554. 

In the decade 1930-1940, religion and racial hatred has 
set the world in flame, rivaling if not surpassing, the days 
of the martyrs and the Dark Ages. America has stood out 
to the w ? orld as one of the last bulwarks against intolerance 
and totalitarianism. Whatever mark Adolf Hitler may leave 
on the pages of history, no doubt he shall be longest remem¬ 
bered for his persecution of the Jews. It -was his treatment 
of the Jews that caused him to be despised by the over¬ 
whelming majority of the people of the United States. All 
of these events have led this country and its citizens to take 
measures to insure the continuance of the tolerance, which 
w’e have so long enjoyed. Those who have been accused of 
fostering religious and class hatred have been held in dis¬ 
grace and contempt. 

This recitation of existing conditions is not mere fanciful 
thinking. All are facts, and facts of w’hich this Court may 
take judicial notice. They are facts which the Court may 
consider in construing the effect of the words written of the 
appellant. It was at such a time as this that appellant was 
accused of being guilty of religious and racial intolerance. 

While it might be said that decisions involving accusa¬ 
tions charging an individual with race antipathy are few, 
the question is, nevertheless, not a novel one. As far back 
as 1895, in the case of Bailey v. Hollcmd, 7 App. D. C. 184, 
this Court held that a letter, accusing a colored government 
employee of treachery to his race, and of working against 
their interests, written to the senator to whom he owed his 
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appointment, was libelous per se, when the charges were 
untrue. The Court said: 

“Any published writing that imputes criminal or 
dishonest conduct in another, or that tends to disgrace 
him and bring him into hatred, contempt or ridicule, 
is a libel.’* 

And, 

“Where it does not appear that such statements or 
charges are true, or have been justifiably made, malice 
is presumed from their utterance. The malice consists 
in doing intentionally, and without justification, that 
which must work injury to another.” 

In Lane v. Washington Daily News, 66 App. D. C. 245, 
85 F. (2d) 822, the plaintiff brought an action for libel for 
the publication by defendant therein of a statement that he 
had been involved in an automobile accident, and that sawed- 
off shotguns and revolvers had been found in his automobile. 
He alleged by innuendo that the publication accused him 
of being a “gangster” although the published statement did 
not expressly charge him as such. This Court said: 

“We think they (the words) could have but one 
meaning in these days, that the subjects of the state¬ 
ments were ‘gangsters,’ and we think that such a mean¬ 
ing would bring them into contempt, ridicule or dis¬ 
grace. Cache implies concealment; the number and 
character of the weapons together implies criminality. 
It is a matter of common knowledge that sawed-off 
shotguns are the implements of but two classes of per¬ 
sons ‘gangsters’ and officers of the law. Certainly the 
charges are not susceptible of the construction that the 
appellant and companion were the latter.” 

The article here complained of does not expressly state 
that Congressman Sweeney is a Jew hater, that religious 
and racial bigotry governs his official actions, but can there 
be any doubt as to the meaning of the -words? Surely, the 
minds of the normal reading public could conceive of no 
reason, other than religious and racial hatred, for Mr. 
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Sweeney to allegedly oppose a qualified, naturalized citizen 
for high office, particularly so, when the basis of his opposi¬ 
tion is alleged to be that the candidate was a Jew and one 
not born in this country. 

In Sweeney v. Schenectady Union Publishing Company, 

Number 250, decided July 18, 1941, (C. C. A. 2d) -F. 

2d-, the Court, through Circuit Judge Chase, said: 

“And certainly the time and place of publication 
must be given due weight and effect. This plaintiff by 
being accused of trying to deprive a man of an ap¬ 
pointment to public office because, presumably both in 
race and religion, he was Jewish, would, intolerance 
being what it is, no doubt gain approval and increased 
respect in some quarters; and in others, where only the 
hit bird flutters, there would be indifference; but in a 
country still dedicated to religious and racial freedom 
decent, liberty-loving people still are present in great 
numbers and still are greatlv offended bv the narrow- 
minded injustice of bigots who see individuals only en 
masse and condemn them merely because their an¬ 
cestors were of a certain race or they themselves are 
of a certain religion. Those who hate intolerance are 
prone to regard the person who believes in and prac¬ 
tices acts of intolerance with aversion and contempt. 
And in these times when it is universal knowledge that 
one foreign dictator gained his power by practices 
which include large-scale, unreasonable Jewish perse¬ 
cutions which have played an important part in mak¬ 
ing his name an anathema in many parts of this coun¬ 
try the publication of statements such as those alleged 
may w’ell gain for the person falsely accused the scorn 
and contempt of the right-thinking in appreciable num¬ 
bers. Freedom of speech is, as it always has been, 
freedom to tell the truth and comment fairly upon facts 
and not a license to spread damaging falsehoods in the 
guise of news gathering and its dissemination.” 

Applying the test laid down by this Court in the cases 
cited under point 1, what effect did this accusation have in 
the minds of ordinary, reasonable and right-thinking cit¬ 
izens? Certainly it must have engendered the hatred and 
contempt of our Jewish citizens. 
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Again, in Sweeney v. Schenectady Union Publishing Com¬ 
pany, supra, the Court of Appeals said: 

“Moreover, in places where Jews make up a sizeable 
portion of the population, as they are known to do in 
part of the territory in which it is alleged that the de¬ 
fendant’s newspaper circulated when the publication 
was made, it may be taken for granted that there will 
be an appreciable number who will hate or hold in con¬ 
tempt one who discriminates against a Jew merely 
because he is a Jew whether born in this country or 
not. A majority of the court is of the opinion that the 
complaint is sufficient under the principles above stated 
and that the defendant should be required to meet it on 
the merits.” 

The Court must take judicial notice of the fact that 
Jews comprise an important and respectable part of the 
community in which is circulated the newspapers published 
by the appellees herein; that at least an important and re¬ 
spectable part of the community even other than Jews, con¬ 
sider it un-American to discriminate against a citizen of 
the United States because of his religion or his race; that 
Article 6, Section 3, of the United States Constitution pro¬ 
vides : 


“No religious Test shall ever be required as a quali¬ 
fication to any Office or public Trust under the United 
States”; 

and that Congressman Sweeney is sworn to support and 
uphold the Constitution. 

Undoubtedly it caused that vast majority of our citizens 
who are dedicated to the cause of tolerance of race and 
creed, in addition to the Jews in the District of Columbia 
and surrounding territory, to look upon Mr. Sweeney with 
contempt and shame. Such an accusation placed Mr. 
Sweeney in disgrace and deprived him of the confidence 
and friendly intercourse of these people. Such was the 
natural and normal tendency of this publication. This 
would follow even if Mr. Sweeney were but a private citi- 
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zen. When spoken of him as a Congressman, as the article 
expressly does, the shame, hatred, degradation and dis¬ 
grace is heightened and enhanced. There might be some 
excuse for Mr. Sweeney, as a private citizen, to oppose the 
appointment of a Jew, but Mr. Sweeney, as a representa¬ 
tive of the people in Congress, sworn to represent all 
equally and fairly, can claim none. 

The appellant, as a member of one of the three great 
branches of our Government, the Legislative, may be sub¬ 
ject to have his known acts freely criticized, but by the 
same token, he is not to be made the target for libelous and 
vicious attacks on his character and motives, attacks which 
can reach into the very vitals of our country’s democracy 
by weakening the confidence of the electorate in their 
chosen representatives. "While the situation would indeed 
be more alarming it would be similar should a Judge of this 
Court, or of any court, be charged with deciding a cause 
against a litigant because he was “a Jew, and one not born 
in the United States.” Would not the Jurist consider he 
had been libeled? This obviously requires no answer. 

m. 

The Rule of Fair Comment Does Not Apply and in Any 
Event it Does Not Affect the Sufficiency of the Com¬ 
plaint. 

It should be kept in mind that “fair comment and criti¬ 
cism” is a defense and that it does not affect the quality 
of the libel but merely affords to the defendant a means 
of escaping liability for the publication if he can bring him¬ 
self within the rule. Recourse to judicial authority fails to 
produce an exact definition of “fair comment.” 

Gately on Libel and Slander, 3rd Ed . (1938), Page 378, 
states: 

“There is no specific definition of fair comment; but 
from the authorities it is clear that, in that a comment 
may be fair, the following conditions must be satisfied: 
(a) It must be based on facts truly stated, (b) It must 
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nbt contain imputations of corrupt or dishonorable mo¬ 
tives on the part of the person whose conduct or work 
is criticized save in so far as such imputations are war¬ 
ranted by the facts, (c) It must be the honest expres¬ 
sion of the writer’s real opinion.” (Italics ours.) 

For an excellent review of the authorities on the propo¬ 
sition of fair comment, we respectfully refer the Court to 
the following cases: 

Washington Times Co. v. Bonner, 66 App. D. C. 280, 
86 F. 2d 886; 

A. S. Abell Co. v. Ingham, 43 App. D. C. 582; 

Ashfort v. Evening Star Newspaper Co., 41 App. D. 
C. 395; 

Russel v. Washington Post Co., 31 App. D. C. 277, 
14 Ann. Cas. 820. 

In Washington Times Co. v. Bonner, 66 App. D. C. 280, 86 
F. 2d 836, this Court recognized that the right to comment 
and criticize does not extend to the making of false state¬ 
ments of fact concerning a public official, and quoted, at 
length and with approval, the rule, as indicated by the vast 
weight of authority, and as laid down by Justice Holmes 
in the landmark case of Burt v. Advertiser Neivspaper Co.. 
154 Mass. 238, 28 N. E. 1,13 L. R. A. 97. In the same case 
this Court also quoted, at length and with equal approval, 
the opinion of Justice Taft, then Circuit Judge, in what has 
become the leading decision on the subject of privilege— 
the case of Post Publishing Company v. HaXlam, 59 F. 530, 
8 C. C. A. 201, 16 U. S. App. 613. Judge Taft in delivering 
the opinion of the Court in the Hallam case stated: 

“The existence and extent of privilege in communi¬ 
cations are determined by balancing the needs and 
good of society against the right of an individual to 
enjoy a good reputation when he has done nothing 
which ought to injure it. The privilege should always 
Cease where the sacrifice of the individual right be¬ 
comes so great that the public good to be derived from 
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it is outweighed. Where conditional privilege is ex¬ 
tended to cover a statement of disgraceful fact to a 
master concerning a servant or one applying for ser¬ 
vice, the privilege covers a bona fide statement, on rea¬ 
sonable ground, to the master only, and the injury done 
to the servant’s reputation is with the master only. 
This is the extent of the sacrifice which the rule com¬ 
pels the servant to suffer in what was thought to be, 
when the rule became a law, a most important interest 
to society. But if the privilege is to extend to cases 
like that at bar, then a man who offers himself as a can¬ 
didate must submit uncomplainingly to the loss of his 
reputation, not with a single person or a small class of 
persons, but with every member of the public, when¬ 
ever an untrue charge of disgraceful conduct is made 
against him, if only his accuser honestly believes the 
charges upon reasonable ground. 

“We think that not only is such a sacrifice not re¬ 
quired of every one who consents to become a candi¬ 
date for office, but that to sanction such a doctrine 
would do the public more harm than good. We are 
aware that public officers and candidates for public 
office are often corrupt, when it is impossible to make 
legal proof thereof, and, of course, it would be well if 
the public could be given to know in such a case what 
lies hidden by concealment and perjury from judicial 
investigation. But the danger that honorable and 
worthy men may be driven from politics and public 
service by allowing too great latitude in attacks upon 
their characters outweighs any benefit that might oc¬ 
casionally accrue to the public from charges of cor¬ 
ruption that are in fact true, but are incapable of legal 
proof. The freedom of the press is not in danger from 
the enforcement of the rule we uphold. No one read¬ 
ing the newspaper of the present day can he impressed 
with the idea that statements of fact concerning public 
men, and charges against them, are undulv guarded 
or restricted, and yet the rule complained of is the law 
in many of the states of the Union and in England.” 

In Russell v. Washington Post Company , 31 App. D. C. 
277, 14 Ann. Cas. 820, this Court cited numerous decisions 
holding that a publisher has no privilege to publish false 
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statements concerning a public official and escape liability 
therefor on the theory that such statements constitute fair 
comment of his official acts. That public officials are not 
to be considered fair game for false and aspersive attacks 
on their character and motives, was clearly indicated by 
this Court in the Russel case, where it was said: 

“The same justice (Justice Holmes) wrote the opin¬ 
ion in Burt v. Advertiser Newspaper Co., 154 Mass. 
23S, 13 L. R. A. 97, 28 N. E. 1, where a newspaper was 
sued for publishing an article charging plaintiff with 
being a party to alleged frauds in the New York custom 
house. He there said: ‘We agree with the defendant, 
that the subject-matter was of public interest, and that, 
in connection with the administration of the custom 
house, the defendant would have a right to make fair 
comments on the conduct of private persons affecting 
that administration in the way alleged. But there is 
an important distinction to be noticed between the so- 
called privilege of fair criticism on matters of public 
interest, and the privilege existing in the case, for in¬ 
stance, of answers to inquiries about the character of 
a servant. In the latter case a bona fide statement not 
in excess of the occasion is privileged, although it turns 
out to be false. In the former, what is privileged, if 
that is the proper term, is criticism, not statement; 
and, however it might be if a person merely quoted or 
referred to a statement as made by others, and gave 
it no new sanction, if he takes upon himself in his own 
person to allege facts otherwise libelous, he will not 
be privileged if those facts are not true.’ ” 

In the Russel case, this Court also quoted with approval 
the New York rule, laid down in one of the older cases and 
as has been applied down to the present time, as follows: 

“Hamilton v. Eno, 81 N. Y. 116, was an action for 
libel in publishing a statement accusing a public offi¬ 
cial of accepting money from an interested party for 
making a statement which would influence a munici¬ 
pality to purchase the party’s products. The defense 
of prvilege was interposed. The Court was unanimous 
in holding that the defense of privilege did not apply, 
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and said, in part: ‘One may in good faith publish 
the truth concerning a public officer; but if he states 
that which is false and aspersive, he is liable therefor, 
however good his motives. A person in public office 
is no less to be protected than one who is a candidate 
for public office; and the law of libel must be the same 
in each case. * * * Yet it is the law of this state that to 
accuse a candidate for public office of an offense is not 
privileged, though the charge was made without evil 
motive, and in the exercise of a political right. • * # 
We are of the opinion that the official act of a public 
functionary may be freely criticized, and entire free¬ 
dom of expression used in argument, sarcasm, and ridi¬ 
cule upon the act itself; and that then the occasion will 
excuse everything but actual malice and evil purpose 
in the critic. We are of the opinion that the occasion 
will not of itself excuse an aspersive attack upon the 
character and motives of the officer; and that, to be 
excused, the critic must show the truth of what he has 
uttered of that kind.’ ” 

In Ashford v. Evening Star Newspaper Company , 41 
App. D. C. 395, this Court held that privilege does not ex¬ 
tend to the facts upon which the criticism or comment is 
predicated, for there is no privilege to falsify the fact upon 
which the communication to which the privilege extends is 
based. 

In Washington Herald Co. v. Berry , 41 App. D. C. 322, 
this Court pointed to the fact that a newspaper has no 
privilege peculiar to itself in the publication of libelous 
articles in a matter of public concern. 

In the case at bar the accusations directed at the appel¬ 
lant are stated as facts, not as opinions, and even if they can 
be considered as the opinion or criticism on the part of the 
publisher, there are no facts stated or referred to on which 
such opinion or criticism could be based, and in any event, 
if there be such facts, it is for the jury to decide whether 
or not they are truly stated: 
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IV. 

Special Damages Need Not Be Pleaded. 

Where a publication is libelous per se, it is fundamental 
that the action is maintainable without ether allegation or 
proof of special damages. 

“It is elementary that in such event special damages 
neither be alleged nor proved. The law presumes some 
damage.’’ Washington Times Co. v. Bonner , 66 App. 
D. C. 280, 86 F. 2d 836, and cases there cited. 

CONCLUSION. 

The appellant has heretofore brought a number of suits 
in other jurisdictions, growing out of the publication by 
others of substantially the identical articles as here in issue. 
Where the libelous quality of the statements has been 
tested in United States District Courts there has been a 
difference in the holdings—some holding the article to be 
actionable per se, others that it was not. We appreciate 
fully that none of these decisions of courts of first instance, 
can be binding on this Appellate Court, hence we have in 
these pages invited attention only to the decision in 
Sweeney v. Schnectady Union Publishing Company, Num¬ 
ber 250, handed down on July 18,1941, by the United States 
Circuit Court of Appeals for the Second Circuit, with one 
dissent, which thus far is the only appellate decision in any 
federal court. In that case the Court reversed the lower 
court and held the article to be libelous per se. 

The applicable law as heretofore applied in the District 
of Columbia has consistently been in accord with the prin¬ 
ciples expounded in Sweeney v. Schnectady Union Pub¬ 
lishing Company, supra. 

It is respectfully submitted the judgment below should 
be reversed. 

John O’Connor, 

William F. Cusick, 
Attorneys for Appellant, 
629 Washington Building, 
Washington, D. C. 





APPENDIX 


I 






INDEX TO APPENDIX. 


Page 

Complaint. 2 

Bill of Particulars. 5 

Answer.7,11 

Motion for Judgment on the Pleadings. 15 

Final Order.:. 16 







IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 7932. 


MARTIN L. SWEENEY, Appellant , 

v. 

ELEANOR M. PATTERSON, TRADING AS THE 
WASHINGTON TIMES-HERALD, DREW PEAR¬ 
SON AND ROBERT S. ALLEN, Appellees , 

Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 


2 


1 Endorsed: Filed May 25 1939 Charles E. Stew¬ 
art, Clerk 

In the District Court of the United States for the 
District of Columbia. 

Civil Action Number 2880. 

Martin L. Sweeney, House of Representatives, Washing¬ 
ton, D. C., Plaintiff , 

vs. 

United Feature Syndicate, Inc.; Eleanor M. Patterson, 
Trading as the Washington Times-Herald; Drew 
Pearson and Robert S. Allen; And other defendants 
at present unknown, being individuals, corporations, 
partnerships, or otherwise, publishing the newspaper 
column, known as “Washington Daily Merry-Go- 
Round,” Defendants. 

Complaint 

Complaint of Martin L. Sweeney, through his attorney, 
John O’Connor, respectfully shows to the Honorable Court 
as follows: 

1. The plaintiff is a citizen of the State of Ohio; and the 
defendant, United Feature Syndicate, Inc., is a corporation 
incorporated under the laws of the State of New York; and 
the defendants, Eleanor M. Patterson, Drew Pearson and 
Robert S. Allen, are citizens of the United States and resi¬ 
dents of the District of Columbia. The matter in contro¬ 
versy exceeds, exclusive of interest and costs, the sum of 
three thousand dollars. 

2. The defendant, United Feature Syndicate, Inc., during 
the time hereinafter mentioned was, and still is, the copy¬ 
right owner of a certain column or series of articles known 
as and called the “Washington Daily Merry-Go-Round”, 
and as such, caused to be published, distributed and widely 

circulated in divers newspapers throughout the 

2 United States, the libelous matter hereinafter com¬ 
plained of. 
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3. The defendant, Eleanor M. Patterson, during the time 
hereinafter mentioned was, and still is, Editor and Pub¬ 
lisher of a certain newspaper or periodical known as and 
called the “Washington Herald”, now known as and called 
the “Washington Times-Herald”, which newspaper or 
periodical is widely circulated and read in the District of 
Columbia and the states of the United States and among 
the people thereof. 

4. Defendants, Drew Pearson and Robert S. Allen, dur¬ 
ing the time of the happening of the grievances hereinafter 
complained of, were and still are, the authors, compilers 
and editors of a certain column or series of articles pub¬ 
lished from time to time in the aforementioned “Washing¬ 
ton Herald”, now known as and called the “Washington 
Times-Herald”, and in divers newspapers throughout the 
United States, under the title or heading of “Washington 
Daily Merry-Go-Round”, the said title or heading purport¬ 
ing to be trade-marked, and the said column or articles pur¬ 
porting to be copyrighted by “United Feature Syndicate, 
Inc.”. 

5. Defendants, and each of them, are sued for damaging 
and injuring the plaintiff through the processes of libel as 
hereinafter more fully will appear and because the defen¬ 
dants composed, wrote, published, circulated, distributed 
and caused to be composed; written, published, circulated 
and distributed, the libel hereinafter set forth. 

6. That whereas the plaintiff was, and still is, a duly 
elected Member of the Congress of the United States from 
the State of Ohio and has been such for over seven years, 
and an Attorney at Law in good standing as a member of 
the Bar in the State of Ohio and until the commission of the 
grievances hereinafter set forth, was not suspected of con¬ 
duct, practices, or prejudice toward his constituents, 

3 clients or fellow-man because of race, creed or color, 
or lacking in respect for religious and racial toler¬ 
ance for the tasks incident to the carrying out of his duties 
as a duly elected representative of the people of the State 
of Ohio and as a practicing attorney in the State of Ohio. 
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7. Yet the defendants, well knowing the premises, but 
contriving and intending to injure plaintiff and deprive him 
of tlie respect, confidence and esteem peculiarly essential 
to plaintiff’s profession and office, and contriving and in¬ 
tending to deprive plaintiff of his good name, reputation 
and the esteem of his constituents and clients, and to bring 
him into disastrous scandal, ridicule, and professional dis¬ 
repute, before his constituents, clients, professional asso¬ 
ciates, friends, neighbors, acquaintances, and the public in 
general, and to hold plaintiff up to public scorn, contempt, 
ridicule and disgrace, did heretofore, to wit, on or about the 
23rd day of December 1938, falsely and wrongfully publish 
and circulate of and concerning the plaintiff, in the said 
“Washington Herald”, now known as and called the 
“Washington Times-Herald”, and in divers newspapers 
throughout the United States, in the aforementioned col¬ 
umn under the title “Washington Daily Merry-Go-Round”, 
the following false, scandalous and defamatorv libel: 

“A hot behind-the-scenes fight is raging in Democratic 
congressional ranks over the effort of Father Coughlin to 
prevent the appointment of a Jewish judge in Cleveland. 

“The proposed appointee is Emerich Burt Freed, U. S. 
District Attorney in Cleveland and former law partner of 
Senator Bulkley, who is on the verge of being elevated to 
the U. S. District Court. 

“This has aroused the violent opposition of Representa¬ 
tive Martin L. Sweeney, Democrat of Cleveland, known as 
the chief congressional spokesman of Father Coughlin. 

“Basis of the Sweeney-Coughlin opposition is the fact 
that Freed is a Jew, and one not born in the United States. 

Born in Hungary in 1897, Freed was brought to the 
4 United States at the age of 13, was naturalized 10 
years later. 

if m * 

if • # 

“Irate, Representative Sweeney is endeavoring to call a 
caucus of Ohio Representatives December 28 to protest 
against Freed’s appointment.” 
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Meaning and intending to convey that plaintiff is guilty of 
racial prejudice against persons of Jewish origin and guilty 
of conduct unbecoming a public officer and to hold plaintiff 
in contempt in the eyes of his constituents and clients he 
represents in a professional capacity. 

8. By reason of the aforesaid publication and its wide 
circulation in the District of Columbia, the states of the 
United States, and among the people thereof, plaintiff has 
been greatly injured in his good name, fame and reputa¬ 
tion, in the conduct and execution of his official duties as 
a duly elected and chosen representative of the people of 
the State of Ohio in the Congress of the United States, in 
pursuance of his profession as a practicing attorney in good 
standing before the Bar in the State of Ohio, in his standing 
in the community wherein he resides, and in the high re¬ 
gard, respect, confidence and esteem he has hitherto en¬ 
joyed among his associates both in the Congress of the 
United States and in the legal fraternity and elsewhere, as 
aforesaid, in the sum of Two Hundred and Fifty Thousand 
Dollars ($250,000.00). 

Wherefore, the plaintiff brings this, his suit, and claims 
damages of the defendants in the sum of Two Hundred and 
Fifty Thousand Dollars ($250,000.00), besides costs. 

JOHN O’CONNOR 
Washington Building 
Attorney for the Plaintiff. 

• ••••••••« 

5 Bill of Particulars 

The entire article appearing in the Washington Daily 
Merry-Go-Round, and upon winch plaintiff’s complaint is 
based, is as follows: 

(1) “A hot behind-the scenes fight is raging in Demo¬ 
cratic congressional ranks over the effort of Father Cough¬ 
lin to prevent the appointment of a Jewish judge in Cleve¬ 
land. 
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(2) “The proposed appointee is Emerich Burt Freed, 
U. S. District Attorney in Cleveland and formert law part¬ 
ner of Senator Bulkley, who is on the verge of being ele¬ 
vated to the U. S. District Court. 

(3) “This has aroused the violent opposition of Repre¬ 
sentative Martin L. Sweeney, Democrat of Cleveland, 
known as the chief congressional spokesman of Father 
Coughlin. 

(4) “Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States. Born in Hungary in 1897, Freed was brought to 
the United States at the age of 13, was naturalized 10 years 
later. 

(5) “Justice Department officials say he has made an 
excellent record as U. S. Attorney, is able, progressive, 
and was second on the list of judicial candidates submitted 
by the executive committee of the Cleveland Bar Associa¬ 
tion. First on the list was Carl Friebolin, whom Justice 
Department officials say they would have gladly appointed 
despite his age of 60, had he not eliminated himself volun¬ 
tarily for physical reasons. 

(6) “Two others on the Bar Association’s list, Walter 
Kinder and Harry Brainard, were eliminated because of 
big business or reactionary connections. Last on the list 
was Dan B. Cull, a former Common Pleas Court judge, 

and an excellent appointment except that he happens 
6 to be a Catholic and the last two judicial appoint¬ 
ments in Ohio have been Catholics. So the Justice 
Department returned to the No. 2 man on the list, a Jew. 

(7) “Irate, Representative Sweeney is endeavoring to 
call a caucus of Ohio Representatives December 28 to pro¬ 
test against Freed’s appointment.” (The numbering of 
the paragraphs is ours for convenience of reference) 

Plaintiff claims and relies on as false and untrue the fol¬ 
lowing portions of the article: 

Paragraph (1) insofar as the plaintiff is concerned; para¬ 
graph (3); the first sentence of paragraph (4) insofar as 
the plaintiff is concerned; and paragraph (7). 
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As to the other statements in said article, plaintiff has no 
knowledge or information sufficient to form a belief as to 
their truth or falsity. 

WILLIAM CUSICK, 

Of Counsel 

JOHN O’CONNOR 
Attorney for Plaintiff 
Washington Building 
Washington, D. C. 

Copies mailed to Gardner, Morrison, Rogers and McGuire 
and Mrs. Mabel Walker Willebrandt, attorneys for defen¬ 
dants Drew Pearson and Robert S. Allen, and Eleanor M. 
Patterson, trading as Washington Times-IIerald, respec¬ 
tively, this 30th day of October 1939. 

WILLIAM CUSICK, 

Of Counsel 

JOHN O’CONNOR, 

Attorney for Plaintiff. 

**••****## 

7 Answer 

The defendant, Eleanor M. Patterson, trading as the 
Washington Times-Herald, by her attorney, for answer to 
the complaint herein: 

For a first separate and complete defense 

1. Denies the allegation contained in paragraph 1 of the 
complaint that the matter in controversy exceeds, exclusive 
of interest and costs, the sum of Three Thousand Dollars 
($3,000.00). 

2. Admits that United Feature Syndicate, Inc., was on 
or about December 23, 1938, and still is, the owner of the 
copyright on certain articles called and entitled “The Wash¬ 
ington Merry-Go-Round” and that it caused same to be 
distributed to various newspapers in the United States; 
but except as thus admitted, denies the allegations contained 
in paragraph 2 of the complaint. 
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3. Admits that she was on or about December 23, 193S, 
and still is, the editor and publisher of a certain newspaper 
then known as the ‘‘Washington Herald” and now known 
as and called the “Washington Times-Herald”, which news¬ 
paper was then and is now circulated in the District of Co¬ 
lumbia and read by the people thereof; but, except as thus 
admitted, denies the allegations contained in paragraph 3 
of the complaint. 

4. Admits that on or about December 23,1938 defendants, 

Drew Pearson and Robert S. Allen, were, and that 
8 they still are, the authors of a certain column or of 
certain articles published in the “Washington Her¬ 
ald 1’, now known as the “Washington Times-Herald”, and 
in various newspapers in the United States, under the title 
or heading “Washington Daily Merry-Go-Round”; that 
said title or heading was, and still is, registered as a trade¬ 
mark; that said articles were, and still are, copyrighted by 
United Feature Syndicate, Inc.; but, except as thus ad¬ 
mitted, denies the allegations contained in paragraph 4 of 
the complaint. 

5. Admits that plaintiff has brought this action for dam¬ 
ages for alleged libel against defendants Patterson, Pearson 
and Allen; that defendant Pearson wrote an article which 
contained the matter quoted and set forth in Exhibit A 
hereto annexed; that United Feature Syndicate, Inc., cir¬ 
culated and distributed said article; and that defendant Pat¬ 
terson published said article in the “Washington Herald”; 
but except as thus admitted, denies the allegations contained 
in paragraph 5 of the complaint. 

6. Admits that plaintiff was, and still is, a Member of 
Congress of the United States from the State of Ohio and 
has been such for over seven years, and an Attorney at Law 
and member of the Bar of the State of Ohio; denies that, 
until the alleged grievances complained of in the complaint, 
plaintiff was not suspected of prejudice towards his fellow- 
man because of race or creed, and was not suspected of 
being lacking in respect for religious and racial tolerance; 
but, except as thus admitted or denied, states that she is 
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without knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in paragraph 6 
of the complaint. 

7. Denies each and every allegation contained in para¬ 
graph 7 of the complaint, as modified by the Bill of Partic¬ 
ulars served by plaintiff on October 30, 1938, except that 
defendant admits that heretofore, to-wit, shortly before the 

23rd day of December, 1938, defendant Pearson 
9 wrote under the title “'Washington Daily Merry-Go- 
Round” an article containing the matter quoted*and 
set forth in Exhibit A hereto annexed; and that on or about 
the 23rd day of December, 1938, United Feature Syndicate, 
Inc. circulated and distributed, and defendant published in 
the “Washington Herald”, said article. 

8. Denies each and every allegation contained in para¬ 
graph 8 of the complaint. 

For a second separate and complete defense 

9. Alleges that each statement contained in the article, a 
copy of which is annexed hereto as Exhibit A, which plain¬ 
tiff in said Bill of Particulars claims and relies on as false 
and untrue, is true. 

For a third separate and complete defense 

10. Alleges that defendants Pearson and Allen are co¬ 
authors of a column of political news and comment entitled 
“The Washington Merry-Go-Round”, which is prepared 
for publication in subscribing daily newspapers and sold 
and distributed by United Feature Syndicate, Inc.; and that 
the article, a copy of which is annexed hereto as Exhibit A 
is one of such columns. 

11. Alleges that said article (Exhibit A), parts of which 
are complained of in the complaint, was a fair and substan¬ 
tially true report of, and comment upon, the official conduct 
of public officials of the United States concerning a matter 
of public interest and importance; that the facts set forth 
in each statement contained in said article which plaintiff 
claims and relies on in said Bill of Particulars as false and 
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untrue, and in all other material statements in said article, 
are true; and that the comment in said article is fair com¬ 
ment on a matter of public concern representing the honest 
and actual opinion and belief of authors thereof and of de¬ 
fendant, and not made maliciously or otherwise for the pur¬ 
pose of causing harm to plaintiff. 

10 For a fourth separate and partial defense 

12. Repeats and re-alleges each and even,' allegation con¬ 
tained in paragraphs 6 and 10 of this Answer, with the 
same force and effect as if herein set forth at length. 

13. Alleges that all the facts hereinabove and in this par¬ 
tial defense pleaded, and all of the facts set forth in each 
statement contained in said article (Exhibit A) which plain¬ 
tiff claims and relies on in said Bill of Particulars as false 
and untrue, and in all other material statements in said 
article were known to the defendant as a result of verifica¬ 
tion through, and had been communicated to defendant by, 
trustworthy persons and trustworthy sources, prior to the 
publication of the matter complained of in the complaint 
herein, were relied upon and believed to be true by defen¬ 
dant at the time of the publication complained of, and were 
calculated to and did induce in defendant the belief that 
said publication was true. 

14. Alleges that said article (Exhibit A), parts of which 
are complained of in the complaint, was intended to be a 
fair and true report of, and comment upon, the official con¬ 
duct of public officials concerning a matter of public inter¬ 
est and importance; and that said article was not written or 
published maliciously or otherwise for the purpose of caus¬ 
ing harm to plaintiff. 

Wherefore, said defendant demands judgment dismissing 
the complaint herein, with costs. 

| MABEL WALKER WILLEBRANDT 

739 Shoreham Building 
Washington, D. C. 

Attorney for defendant , Eleanor M. Patterson 

• ••••••••• 
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11 Endorsed: Filed Nov 13 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 2880 

Martin L. Sweeney, House of Representatives, Washing¬ 
ton, D. C., Plaintiff , 


v. 

United Feature Syndicate, Inc., et al., Defendants. 

Answer. 

The defendants, Drew T Pearson and Robert S. Allen, by 
their attorneys, for their several answer to the complaint 
herein: 

For a first separate and complete defense 

1. Deny the allegation contained in paragraph 1 of the 
complaint that the matter in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000. 

2. Admit that United Feature Syndicate, Inc., was on or 
about December 23,1938, and still is, the owner of the copy¬ 
right on certain articles called and entitled “The Washing¬ 
ton Merry-Go-Round” and that it caused same to be dis¬ 
tributed to various newspapers in the United States; but 
except as thus admitted, deny the allegations contained in 
paragraph 2 of the complaint. 

3. Admit that the defendant Patterson was on or about 
December 23, 1938, and still is, the editor and publisher of 
a certain newspaper then known as the “Washington Her¬ 
ald” and now known as and called the “Washington Times- 
Herald”, which newspaper was then, and is now, circulated 
in the District of Columbia and read by the people thereof; 
but, except as thus admitted, deny the allegations contained 
in paragraph 3 of the complaint. 

4. Admit that on or about December 23, 1938, they were, 
and that they still are, the authors of a certain column or 
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of certain articles published in the “Washington 
12 Herald”, now known as the “Washington Times- 
Herald”, and in various newspapers in the United 
States, under the title or heading “Washington Daily 
Merry-Go-Round”; that said title or heading was, and still 
is, registered as a trade-mark; and that said articles were, 
and still are, copyrighted by United Feature Syndicate, 
Inc.; but, except as thus admitted, deny the allegations con¬ 
tained in paragraph 4 of the complaint. 

5. Admit that plaintiff has brought this action for dam¬ 
ages for alleged libel against defendants Patterson, Pear¬ 
son and Allen; that defendant Pearson wrote an article 
which contained the matter quoted and set forth in Exhibit 
A hereto annexed; that United Feature Syndicate, Inc., cir¬ 
culated and distributed said article; and that defendant 
Patterson published said article in the “Washington Her¬ 
ald”; but except as thus admitted, deny the allegations con¬ 
tained in paragraph 5 of the complaint. 

6. Admit that plaintiff was, and still is, a Member of Con¬ 
gress of the United States from the State of Ohio and has 
been such for over seven years, and an Attorney at Law 
and member of the Bar of the State of Ohio; deny that, 
until the alleged grievances complained of in the complaint, 
plaintiff was not suspected of prejudice towards his fellow- 
man because of race or creed, and was not suspected of 
being lacking In respect for religious and racial tolerance; 
but, except as thus admitted or denied, state that they are 
without knowledge or information sufficient to form a be¬ 
lief as to the truth of the allegations contained in para¬ 
graph 6 of the complaint. 

7. Deny each and every allegation contained in paragraph 
7 of the complaint, as modified by the Bill of Particulars 
served by plaintiff on October 30,1939, except that they ad¬ 
mit that heretofore, to wit, shortly before the 23rd day of 
December, 1938, defendant Pearson wrote under the title 
“Washington Daily Merry-Go-Round” an article contain¬ 
ing the matter quoted and set forth in Exhibit A hereto 
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annexed; and that, on or about the 23rd day of December, 
1938, United Feature Syndicate, Inc., circulated and 
13 distributed, and defendant Patterson published in 
the “Washington Herald”, said article. 

8. Deny each and every allegation contained in paragraph 
8 of the complaint. 

For a second separate and complete defense 

9. Allege that each statement contained in the article, a 
copy of which is annexed hereto as Exhibit A, which plain¬ 
tiff in said Bill of Particulars claims and relies on as false 
and untrue, is true. 

For a third separate and complete defense 

« 

10. Allege that they are co-authors of a column of politi¬ 
cal news and comment entitled “The Washington Merry- 
Go-Round”, which is prepared for publication in subscrib¬ 
ing daily newspapers and sold and distributed by United 
Feature Syndicate, Inc.; and that the article, a copy of 
which is annexed hereto as Exhibit A, was written by de¬ 
fendant Pearson and is one of such columns. 

11. Allege that said article (Exhibit A), parts of which 
are complained of in the complaint, was a fair and sub¬ 
stantially true report of, and comment upon, the official 
conduct of public officials of the United States concerning 
a matter of public interest and importance; that the facts 
set forth in each statement contained in said article which 
plaintiff claims and relies on in said Bill of Particulars as 
false and untrue, and in all other material statements in said 
article, are true; and that the comment in said article is fair 
comment on a matter of public concern representing their 
honest and actual opinion and belief and not made mali¬ 
ciously or otherwise for the purpose of causing harm to 
plaintiff. 

For a fourth separate and partial defense 

12. Repeat and re-allege each and every allegation con¬ 
tained in paragraphs 6 and 10 of this answer, with the same 
force and effect as if herein set forth at length. 
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13. Allege that all the facts hereinabove and in this par¬ 
tial defense pleaded, and all the facts set forth in each 
statement contained in said article (Exhibit A) which plain¬ 
tiff claims and relies on in said Bill of Particulars as false 

and untrue, and in all other material statements in 
14 1 said article, were known to them as a result of veri¬ 
fication through, and had been communicated to them 
by, trustworthy persons and trustworthy sources, prior to 
the publication of the matter complained of in the com¬ 
plaint herein, were relied upon and believed to be true by 
them at the time of the publication complained of, and were 
calculated to and did induce in them the belief that said 
publication was true. 

14. Allege that said article (Exhibit A), parts of which 
are complained of in the complaint, was intended to be a 
fair and true report of, and comment upon, the official con¬ 
duct of public officials concerning a matter of public inter¬ 
est and importance; and that said article was not written 
or published maliciously or otherwise for the purpose of 
causing harm to plaintiff. 

Wherefore, said defendants demand judgment dismissing 
the complaint herein, with costs. 

0. MAX GARDNER 
HAROLD F. McGUIRE 
SEYMOUR SHERIFF 
Attorneys for Defendants 
Drew Pearson and Robert S. Allen 
1126 Wodward Building 
Washington, D. C. 

Said defendants demand a trial by jury. 

Service of a copy of the foregoing answer on this 13th 
day of November, 1939, is hereby acknowledged. 


WILLIAM F. CUSICK of Counsel, 
Attorney for Plaintiff. 
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16 Motion for Judgment on the Pleadings 

Now come the defendants, Eleanor M. Patterson, Drew 
Pearson and Robert S. Allen, by their respective attorneys, 
and move the Court to enter a judgment in their favor as 
defendants in the above entitled cause and against the plain¬ 
tiff on the pleadings in this case, and to dismiss the com¬ 
plaint filed herein, upon the following grounds: 

(1) That the complaint in the above entitled cause fails 
to state a claim against these defendants upon which relief 
can be granted. 

(2) That the publication pleaded in the complaint is not 
libelous per se nor does it reasonably admit of a libelous 
meaning. 

(3) That no special damages are alleged in said com¬ 
plaint. 

(4) And for other reasons apparent upon the face of the 
pleadings. 

R. H. YEATMAN, 

759 Munsey Building, 
Washington, D. C., 

Attorney for Defendant , Eleanor M. 
Patterson , trading as the Washington 
Times-Herald. 

HAROLD F. McGUIRE, 
Woodward Building, 
Washington, D. C. 

ROBERTS & McINNIS, 

By WILLIAM A ROBERTS 
Transportation Building, 
Washington, D. C., 

Attorneys for Defendants , Drew 
Pearson and Robert S. Allen . 
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17 Final Order 

This cause coming on to be heard on the motion of the 
defendants, Eleanor M. Patterson, trading as the Times- 
Herald, Drew Pearson and Robert S. Allen, for a judgment 
on the pleadings, it is by the court this 11th day of April, 
1941, 

Ordered and Adjudged, that the said motion for a judg¬ 
ment on the pleadings be and the same hereby is granted, 
and that judgment be entered herein in favor of the defen¬ 
dants, Eleanor M. Patterson, trading as the Times-Herald, 
Drew Pearson and Robert S. Allen, with costs. 

DANIEL W. O’DONOGHUE 
Justice. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
October Term, 1941 


No. 7932 


MARTIN L. SWEENEY, Appellant 


v. 

ELEANOR M. PATTERSON, TRADING AS THE 
WASHINGTON TIMES-HERALD, DREW PEARSON 
AND ROBERT S. ALLEN, Appellees 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE. 

Appellant initiated this suit by a complaint naming as co¬ 
defendant with the appellees the United Feature Syndicate, 
Inc. In the second paragraph of the complaint it is averred 
in substance that United Feature Syndicate, Inc. is the copy¬ 
right owner of a series of articles known as and called the 
“Washington Daily Merry-Go-Round,” and as such caused 
to be published and distributed in divers newspapers 
throughout the United States the article set forth in part in 




2 


the seventh paragraph of the complaint. In the fourth para¬ 
graph it is alleged in substance that the article sued on ap¬ 
peared in the Washington Times-Herald, a newspaper pub¬ 
lished by the appellee, Eleanor M. Patterson. (Appellant’s 
App. 2, 3.) A bill of particulars filed by the plaintiff upon 
order of the Court specifies the portions of the article al¬ 
leged to be false and untrue. The appellees, in separate an¬ 
swers, besides pleading truth and qualified privilege, denied 
the allegations of the seventh paragraph of the complaint, 
which, among other things, charged that the article bore a 
libelous meaning as therein set forth. 

The appellant not only instituted the present suit in the 
District of Columbia, but also brought a large number of 
suits in courts scattered all over the country against news¬ 
papers that published the same syndicated article.* In view 
of the pendency of some of these suits and of previous de¬ 
cisions by several of the courts adverse to the plaintiff upon 
substantially identical complaints,! and having in mind the 
saving of time, expense and inconvenience through the 
avoidance of a trial on the merits which would be wholly 
unnecessary in the event of a determination that the article 
sited upon was not susceptible of a libelous meaning, ap¬ 
pellees, proceeding under Rule 12(c) and in the light of 
Rule 12(h) of the Federal Rules of Civil Procedure (Ap¬ 
pellees’ App. 1), filed the motion for judgment on the plead- 
irigs which was granted by the lower court. 

* A chronology of the 75 suits based on the same article is printed in ap¬ 
pellees’ appendix, with the text of the decisions of several of the courts. The 
decisions of the Court of Appeals for the Ninth Judicial District of Ohio, the 
Supreme Court of Ohio, the Supreme Court of Tennessee, the United States 
District Court for the District of Idaho, Southern Division, and the United 
States District Court for the Western District of South Carolina, Greenwood 
Division, all favorable to the defendants in suits based on the same article, 
have been reported, respectively*, in 66 Ohio App. 475, 138 O. S. 330 (34 N. E. 
(2d) 764), 147 S. W. (2d) 406, 37 F. Supp. 355, and 37 F. Supp. 484. The 
decision of the United States Circuit Court of Appeals for the Second Circuit 
(by Judges Chase and Learned Hand, Judge Clark dissenting), favorable to 
the plaintiff, is reported in 122 F. (2d) 288. 

■{•Forty of the seventy-five suits have been dismissed; and, of the six judges 
who denied motions to dismiss, two later granted such motions, two pre¬ 
sided at trials by jury which resulted in verdicts for the defendants, and 
one presided at a trial by jury which resulted in a disagreement. 
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SUMMARY OF ARGUMENT. 

The basis of appellant’s claim in this case is the meaning 
and interpretation given to the article sued on in the com¬ 
plaint in the following language: 

“meaning and intending to convey that plaintiff is 
guilty of racial prejudice against persons of Jewish 
origin and guilty of conduct unbecoming a public officer 
and to hold plaintiff in contempt in the eyes of his con¬ 
stituents and clients he represents in a professional 
capacity. ’ ’ (Appellant’s App. 5) 

Appellees contend that the publication does not bear the 
meaning in any of the particulars specified and does not 
bear and is not susceptible of a libelous construction. 

The complaint does not allege any extrinsic facts to be 
considered in the interpretation of the publication in order 
to justify the meaning attributed to the same by appellant, 
nor does it aver any special damages. 

The alleged libelous interpretation of the article set forth 
in the complaint is unwarranted. 

1. A reading of the entire article shows that it does not 
accuse appellant of racial prejudice against persons of Jew¬ 
ish origin. 

2. The publication does not accuse appellant of conduct 
unbecoming a public officer. Under the law the appellant in 
his capacity as a member of Congress from the State of 
Ohio had no duties to perform with reference to the judicial 
appointment mentioned in the article. The statements in 
the article concerning his action with reference to the ap¬ 
pointment and the reasons for such action could not there¬ 
fore be regarded as accusing him of any conduct, becoming 
or unbecoming, as a public officer. 

The action ascribed to appelant is, moreover, with re¬ 
ference to a public matter and one of public interest and is 
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in no way discreditable, disgraceful, dishonest, corrupt, or 
otherwise unbecoming a member of the House of Repre¬ 
sentatives or any other person should he choose to believe 
that an unsuitable person is about to be appointed to the 
federal bench in his District. 

3. The publication does not hold the appellant in contempt 
in the <^yes of his constituents and clients he represents in 
a professional capacity but merely expresses the writer’s 
opinioii as to the reason for the reported opposition of the 
appellant to the appointment of a particular candidate to a 
particular judicial post. 

Under the law in the District of Columbia, it is not 
libelous for individuals or newspapers to publish a state¬ 
ment that a member of the House of Representatives is 
opposed to the appointment of a particular candidate to a 
particular judicial post because that candidate is a foreign- 
born Jew. The law could not be otherwise without infring¬ 
ing upon the right of fair comment and criticism and with¬ 
out violating the guaranties of freedom of speech and of 
the press in the First and Fifth Amendments to the Consti¬ 
tution. 

The complaint avers that the appellant is a member of 
Congress from the State of Ohio and is an attorney at law 
and a member of the bar in the State of Ohio only. His con¬ 
stituents and clients, therefore, could only be persons living 
in the State of Ohio. The courts of Ohio have held in a 
suit instituted by the appellant against the Beacon Journal 
Publishing Co. in the Court of Common Pleas of Summit 
County, Ohio, based upon the same publication sued on in 
this case, that the publication was not libelous of the ap¬ 
pellant in the State of Ohio on any of the grounds urged by 
the appellant in the Summit County court and in this court. 
In that case the lower court, on July 27, 1940, sustained a 
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demurrer to the complaint, the Court of Appeals of Ohio 
for the Ninth Judicial District affirmed the action of the 
lower court, and, on application of the appellant Sweeney, 
the Supreme Court of the State of Ohio denied review by 
certiorari. 


ARGUMENT. 

Appellant states that the decisions of the highest courts 
of Ohio and Tennessee and of several of the district courts 
of the United States holding the publication not libelous 
per se are not binding on this court. Appellees submit that 
the rulings of the courts mentioned are persuasive and are 
based upon cogent reasons. The action of the highest court 
of Ohio, the home State of the appellant, should, indeed, be 
determinative of the issues raised on this appeal. 

Appellant, in the sixth paragraph of his complaint, as¬ 
serts that he was and still is a dulv elected Member of Con- 
gress from the State of Ohio and an attorney at law in 
good standing as a member of the Bar in the said State. In 
the eighth paragraph he alleges that by reason of the pub¬ 
lication of the article complained of, he has been injured 
in his reputation, in the conduct and execution of his official 
duties as an elected representative of the people of the 
State of Ohio in the Congress of the United States, in 
pursuance of his profession as a practicing attorney in good 
standing before the Bar in the State of Ohio, in his standing 
in the community wherein he resides, and in the high regard, 
etc., he has enjoyed among his associates in the Congress of 
the United States and in the legal fraternity and elsewhere. 

His substantial complaint of damage, therefore, is that he 
was injured in the State of Ohio, that his reputation was 
tarnished in the State of Ohio, and that he sustained damage 
by reason of that fact among those with whom he was 
associated politically and in a legal capacity. The general 
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allegations that he was damaged in any other capacity are 
limited by the averments of fact in the sixth paragraph of 
his complaint. 

Contrary to the claim of the appellant, the courts in the 
State wherein he says he was damaged by reason of his 
political position in that State and wherein he further al¬ 
leges that he practices law and had clients and that his posi¬ 
tion in the legal profession is damaged, have uniformly and 
without dissent held that in fact the statements complained 
of were not libelous of him and as a matter of law did not 
injure or damage him as alleged. Sweeney v. Beacon 
Journal Pub. Co., opinion of Fritch, J. (Appellees’ App. 2); 
Ibid., opinion of Ohio Court of Appeals (Appellees’ App. 
4); Ibid. y certiorari denied by Ohio Supreme Court, 34 
N. E. (2d) 764. 

The meaning attributed to the article in the complaint is 
divisible into three parts: namely, (1) that it charged 
plaintiff with being guilty of racial prejudice against per¬ 
sons of Jewish origin; (2) that he was guilty of conduct 
unbecoming a public officer; and (3) that it holds him in 
contempt in the eyes of his constituents and clients he 
represents in a professional capacity. 

The third part of the meaning so attributed to the article 
is not urged in the appellant’s brief. As pointed out in the 
opinion of the Ohio Appellate Court (Appellees’ App. 9) 
and in the majority opinion in 122 F. (2d) 288, the publica¬ 
tion sued upon contained no reference to the plaintiff as a 
lawyer. It could not, therefore, afford any basis whatever 
for a claim of libel of the plaintiff in his professional capac¬ 
ity. It could expose him to contempt in the eyes of his con¬ 
stituents only under the other parts of the alleged meaning. 

Appellant, in alleging that the article accuses him of 
racial prejudice against persons of Jewish origin, has 
obviously overdrawn the meaning of the article in an effort 
to state a prima facie cause of action. As hereinafter shown 
in detail, the article is not susceptible of this meaning. 
Even if the article were susceptible of the meaning that the 
appellant was guilty of prejudice against persons of Jew¬ 
ish origin which influenced him in his action as a man in 
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public life, it could not be said that such a charge is 
libelous. It is one of the inalienable rights of a citizen of 
this country to enjoy his religious beliefs and to make 
racial discriminations which influence or motivate his acts. 
The fact that an individual is motivated by a prejudice 
against persons of Jewish origin does not single him out as 
a contemptible person. The members of the Jewish race 
are not in any different position from that of members of 
other races and are not entitled to any rights different 
from those of members of other races who are citizens of 
the United States, either bv birth or bv naturalization. 

The appellant’s claim, in this and other suits, that he is 
libelled by words which he interprets as charging preju¬ 
dice, has, of itself, a tendency to encourage the growth of 
intolerance, since tolerance consists very largely in bearing 
with the prejudices, as well as the differences of opinion, of 
others. To stigmatize the harboring of prejudice as dis¬ 
creditable to such an extent as to make it libelous per se to 
impute prejudice would put an intolerable restraint upon 
the freedom of speech and of the press guaranteed by the 
Constitution of the United States. This country is com- 
posed of persons of many racial extractions and to argue 
that a citizen is guilty of disgraceful conduct if he happens 
to be prejudiced against any one race merely because there 
are members of that race who are citizens and who would 
be offended because of such discrimination tends to destroy 
the right of free thinking and free action and to suppress 
the exercise of such rights. 

The law of libel contemplates giving redress in the case 
of the publication of false statements which have a tendency 
to disgrace the person referred to, to the damage of his 
reputation and standing in the community. The words 
“contempt”, “ridicule”, etc., are words of art with special 
and limited meanings in the law of libel. Even an outright 
statement that a person is prejudiced against others of a 
particular origin, Jewish or otherwise, would not “in a 
legal sense necessarily expose the person of whom it is said 



8 


to public hatred, contempt, or ridicule, nor ... degrade him 
in society, lessen him in public esteem, or lower him in the 
confidence of the community.” 17 R. C. L. 299, as quoted by 
this Court in Holtz v. National Furniture Co., 61 App. D. C., 
80, 57 F. (2d) 446. 

But we need not further consider this proposition, as it is 
academic only and is injected into the case by the appellant 
without legal warrant. "We will, therefore, take up and 
consider whether the article bears the meaning attributed 
to the same by the appellant which is made the basis of this 
suit. 

Does it bear the first meaning attributed to it in the com¬ 
plaint, namely 

“that plaintiff is guilty* of racial prejudice against 
persons of Jewish origin,” 

and does it charge the appellant with— 

“conduct unbecoming a public officer”? 

No extrinsic facts are set forth to justify the interpre¬ 
tation suggested by the plaintiff. Such interpretation, be¬ 
ing unwarranted and unjustified and an enlargement of the 
meaning of the article, is not admitted on a motion for 
judgment on the pleadings. As stated in Friedlander v. 
Rapley, 3S App. D. C. 20S, 212: 

“In considering whether this is the effect of the 
words, the false speaking of which is alleged in the dec¬ 
laration, the accompanying innuendo stating their pur¬ 
port must be disregarded. If not in themselves action¬ 
able, they cannot be made so bv innuendo.” 

As also stated in Restatement of the Law, Torts, Sec. 
563, comment f: 

“. . . The function of the innuendo is explanation; it 
cannot change or enlarge the sense or meaning of the 
words. It can only explain or apply them in the light 
of the other averments in the declaration. Thus, a 
plaintiff alleging the publication of the words ‘he has 
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forsworn himself ’ cannot by innuendo make such words 
equivalent to a charge of wilful and corrupt perjury 
without a further allegation that the words were spoken 
with reference to a false oath in a judicial proceeding.” 

To the same effect see also Caldwell v. Hayden, 42 App. 
D. C. 166, 170, followed with approval in Fitts v. Davis, 50 
App. D. C. 234, 235, 269 F. 1018. 

See also— 

Cannon v. Bee Neivs Pub. Co., 8 F. Supp. 154 
Maas v. Nat. Casualty Co., 97 F. (2d) 247 
Wofford v. Press Pub. Co., 211 F. 961,126 C. C. A. 459 
Phillips v. Union Indent. Co., 28 F. (2d) 701 
Goldberger v. Phila. Grocer Pub. Co., 42 F. 42 

These cases illustrate attempts made by plaintiffs to over¬ 
draw the meaning of publications for the purpose of stating 
a cause of action which were rejected by the Federal courts 
on demurrer or motion to dismiss. 

Appellant contends that the article states that he opposed 
the appointment of Freed because he was a “foreign bom 
Jew.” If this construction is accepted, then it necessarily 
follows that he can only claim that the publication falsely 
charges him with violent opposition to the appointment of 
Freed as United States District Judge because Freed is a 
“foreign born Jew.’’ The article does not convey the mean¬ 
ing that the appellant was prejudiced against and intolerant 
of Jews as such or even that he was opposed to the appoint¬ 
ment of foreign born Jews generally to public offices or to 
federal judgeships in Ohio or elsewhere. As pointed out 
in the opinion of the Court of Appeals of Ohio ( Sweeney v. 
Beacon Journal Publishing Co., Appellees’ App. 9), the ar¬ 
ticle 

“... deals entirely with the activities of a public officer 
in his connection with a matter entirely political in 
character.” 

In the same opinion the court further observes (p. 10): 

“This language means that the plaintiff, known as 
the spokesman in Congress for a priest of the Catholic 
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Churcli, in conjunction with the priest opposed the ap¬ 
pointment of Freed (to a federal judgeship) because 
lie is a foreign-born Jew. If the word ‘facts’ had been 
used, the language could have been construed to mean 
that there were two grounds of opposition: viz., that 
Freed was a Jew, and also that he was foreign-born. 
The singular word ‘fact’ requires the first construc¬ 
tion.” 

It is well settled in Federal and State courts that in order 
to determine whether or not those sentences and paragraphs 
of an article designated as untrue are libelous as a matter 
cf law, a court must read the article in its entirety and 
interpret it in its natural and reasonable sense. No forced 
or unnatural meaning but only the most natural and reason- 
able meaning must be given the article in the sense that 
commonly belongs to the words used. (Washington Post Co. 
v. Chaloner , 250 U. S. 290, 63 L. ed. 9S7; Washington Times 
Co. v. Ilines, 55 App. D. C. 326; Commercial Pub. Co. v. 
Smith, 147 F. 704, 706, 707, 79 C. C. A. 410.) 

Reading the article as a whole, it is plainly evident that 
it merely charges appellant with opposition to the appoint¬ 
ment of Freed to the Federal judgeship, basing that opposi¬ 
tion on the fact that Freed was a foreign-born Jew. In 
other words, there is no statement or imputation that appel¬ 
lant had any racial hatred or intolerance of Jew’s generally 
or of the Jewish faith, but that solely for the purpose of 
an appointment to a particular Federal judgeship appellant 
opposed Freed on the ground stated. It could as w T ell be 
said that it is libelous to publish that a Congressman op¬ 
posed an appointment to a particular Federal judgeship on 
the ground that the person under consideration was a Cath¬ 
olic, a Protestant, a Mohammedan or a Hindu, or even a 
woman, and foreign-born. The publication relates to the 
conduct of the appellant with reference to a political matter 
only. That considerations with respect to the “back¬ 
ground” of candidates for office are legitimate in political 
matters is indicated by statements contained in the sixth 
paragraph of the publication which are not averred by the 
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appellant to be untrue. That part of the publication reads 
as follows: 

“Two others of the Bar Association’s list, Walter 
Kinder and Harry Brainard, were eliminated because 
of big business or reactionary connections. Last on the 
list was Dan B. Cull, a former Common Pleas Court 
judge, and an excellent appointment except that he 
happens to be a Catholic and the last two judicial ap¬ 
pointments in Ohio have been Catholics. So the Justice 
Department returned to the No. 2 man on the list, a 
Jew.” (Italics supplied) 

On this point the Ohio Appellate Court ( Siueeney v. Bea¬ 
con Journal Publishing Co., Appellees’ App. 10) aptly 
states: 

“It is common knowledge that political appointments 
are greatly influenced by the political effect of the ap¬ 
pointments. And it is common practice to appoint, to 
various offices, persons who are representative of dif¬ 
ferent nationalities, creeds and groups. To oppose a 
person for political reasons because he is a Methodist, 
a Baptist, a Catholic, a Jew, or one foreign born, for 
a particular appointment, does not carry the necessary 
implication that the person opposing is influenced by 
his own intolerance, any more so than does opposition 
to a qualified person because he is of some other po¬ 
litical party, or is in the declining years of his life, or 
favors prohibition, or is of socialistic tendencies, or has 
had capitalistic connections. It might be said under 
these circumstances that the person charged with such 
utterances was deprived of the ‘respect, confidence and 
esteem’ of the thousands of honest citizens who come 
within such classification.” 

It is interesting to note the views of other courts that 
have rejected appellant’s claim. 

In Sweeney v. Capital Netvs Publishing Company, the 
United States District Court for the District of Idaho, 
Southern Division, on March 5, 1941, per Cavanah, J., dis¬ 
missed a complaint based on the article herein complained 
of, stating (37 F. Supp. 357): 
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“We fail to find any words thus expressed tending to 
impeach the honesty, integrity, virtue or reputation of 
the plaintiff, or that they expose him to public hatred, 
1 contempt or ridicule, for to only say that the plaintiff, 
a congressional spokesman of Father Coughlin, opposes 
the appointment of Freed, a foreign-born Jew, includes 
all Jews as a race regardless of their place of birth, 
would require the insertion of the words—all Jews—, 
* * * The opposing of a foreign born Jew or a foreign- 
born person of any nationality which a Congressman, 
or any other person has the right to do, does not have 
a tendency to or impair plaintiff’s reputation. * # * 

“Under our fundamental principle of government of 
the right of free speech there exists a keen diversity 
of opinion, often expressed, of belief of religious faiths 
and nationalities in the holding of public office -which 
would not warrant the holding up of a person who has 
such belief to scorn or contempt among right-thinking 
people to make a publication expressing such belief 
libelous per se, and such publication could not fairly be 
said to have such tendency if -we adhere to the belief of 
fair expression of thought. 

# • • • 

“The contention that a Congressman who opposes 
the appointment of a foreign-born person to the federal 
judiciary is violative of his oath of office and would 
have a tendency to expose him to ridicule and public 
contempt, and injury to him does not follow’ from the 
words used in the article.” 

The above mentioned decision closely paralleled that of 
the Supreme Court of Tennessee in Sweeney v. Neivs Print¬ 
ing Corporation (Appellees’ App. 14-15), where Justice 
Green made the following statements: 

“The language printed indicates that plaintiff’s 
opposition to Mr. Freed’s appointment to the bench 
was based not only on the fact that Freed was a Jew 
but because he was born in Hungary, did not come to 
the United States until he was thirteen years old, and 
was not naturalized until ten years later. 

“It does not seem to us that the opposition of a 
Congressman to the selection of a Federal District 
Judge on either of these grounds necessarily reflects 



13 


on the personal, professional, or official character of 
that Congressman. 

“A member of the House of Representatives has no 
part in the selection of a federal judge, either by way 
of appointment or confirmation. The most that he can 
do is to recommend. It appears that the plaintiff is a 
Democrat. If for reasons purely political he opposed 
the appointment of a foreign-born citizen, or a Jew, 
or a Catholic, or a Protestant to the federal bench, 
such action would not indicate personal, professional, 
or official delinquency. 

“It has always been customary, so far as we 
know, for the President himself, who appoints the 
judges, all applicants being qualified, to be influenced 
by the political effect of the particular selection he 
makes. Under such circumstances, we have heard of 
no criticism of any President on this account. Nat¬ 
urally interpreted, at most, the charge here is that for 
political reasons plaintiff opposed the appointment of 
a particular man as federal judge, on account of the 
religion or nativity of that man. We are unable to 
see that the charge could be regarded as libelous per se, 
there being other qualified applicants for the office. 

“The plaintiff, without any vestige of personal race 
or religious prejudice, might have opposed the appoint¬ 
ment of Mr. Freed to the federal bench as a matter of 
party policy. Such action on his part would not be 
reprehensible in a government ruled by political 
parties, other capable men being available for the 
position. ” 

The opinion of Judge Cooper for the United States Dis¬ 
trict Court for the Northern District of New York, in 
Sweeney v. Schenectady Union Publishing Company, 
handed down on January 8, 1941, supports the soundness 
of the analysis in the decisions of the Idaho, Tennessee, 
and Ohio courts. 

The reversal of Judge Cooper in this case was by a 
divided court, Judges Chase and Hand concurring in the 
majority opinion and Judge Clark dissenting. The full 
text of the majority and minority opinions was published 
by the appellant in the Congressional Record for August 
6,1941, at pages A 4040 and 4041. 
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The majority opinion proceeds upon the theory that the 
libel law of New York, the place of publication in that case, 
is different from that of other states. It then states its 
construction of the law of New York and concludes by 
stressing the fact that the article sued on referred to Freed 
as a Jew and expressing the view that it is susceptible of 
a libelous interpretation because Jews are known to make 
up a sizeable portion of the population in part of the ter¬ 
ritory in which the defendant’s newspaper circulated and 
for that reason it may be taken for granted ‘‘that there 
will be an appreciable number who wrill hate or hold in 
contempt one who discriminates against a Jew merely be¬ 
cause he is a Jew—whether born in this country or not.” 
This conclusion is unjustified, as it does not take into con¬ 
sideration all of the circumstances. The fallacy of the 
reasoning on which it is based is exposed by the other 
courts which have held that the article is not libelous. If 
this article is held to be libelous, it could then be rightfully 
urged that any opposition, on a political matter, against 
any person by reason of racial, political, financial or other 
similar background would constitute disgraceful conduct. 

In a lengthy and well reasoned opinion (Appellees’ App. 
39), Clark, J., dissenting, points out the error of the major¬ 
ity of the court in its interpretation of the libel law in the 
State of New York, approves of the persuasive reasoning 
of the Tennessee and Ohio courts, and unequivocally states 
that in his opinion the majority had stated new law, at 
least for New York State, 'which was also definitely dis¬ 
turbing law. It would serve no useful purpose to enlarge 
this brief by quoting at length from the dissenting opinion. 
We respectfully suggest that upon a reading of the same 
it will appear that the view’s of Clark, J., are sound. 

The United States Circuit Court of Appeals decided 
this case on July 18, 1941. On August 21, 1941, in a suit 
instituted by the appellant against the Caller-Times Pub¬ 
lishing Co. in the District Court of the United States for 
the Southern District of Texas, Corpus Christi Division, 
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based upon the same article, Allred, J., sustained a motion 
to dismiss and filed a memorandum opinion. 

A reading of this opinion (Appellee’s App. 29) shows a 
thorough review of the subject matter. The court had 
before it the divided opinion of the United States Circuit 
Court of Appeals in the Schenectady Union Publishing Co. 
case. It was impressed by the “strong dissenting opinion 
of Judge Clark” and was compelled to arrive at the con¬ 
clusion reached by the Tennessee, Ohio and Idaho courts 
in reported cases, and by many other courts in unreported 
cases, that the article sued on did not libel appellant as 
charged in the complaint. 

In the case of Cotulla v. Kerr, 74 Tex. 89, 11 S. W. 1058, 
which is cited by Judge Allred, the law with reference to 
libel of a person in his office was succinctly stated as fol¬ 
lows: 

“When a libelous publication relates to a person in of¬ 
fice it may affect him in his personal or official char¬ 
acter. If it relates to him personally alone it is gov¬ 
erned by the same rules that apply to an individual. 
If it applies to him as an officer the better opinion 
seems to be that to make it actionable per se the charge 
must be of such a nature that if true it would be cause 
for his removal from office.” 

The rule so stated was applied in Nunn v. Webster, 260 
S. W. 157, also cited by Judge Allred, and in the later case 
of Houston Press Co. v. Smith, 3 S. W. (2d) 900, 907, in 
which the Texas Court said: 

“The rule which we think should be applied in suits 
based upon publications such as are here being dis¬ 
cussed is so well stated by appellant that we adopt the 
same as our own as follows: 

‘Where the criticism is of and concerning the acts 
of a public official or a candidate for public office, the 
rule is quite different and more lenient than it is 
where the criticism is of a private individual or of a 
public official or candidate for office in his private 
life. The law in this regard has been clearly stated 
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by the Supreme Court in the cases of Nunn v. Web¬ 
ster, (Tex. Com. App.) 260 S. W. 157; Cotulla v. 

Kerr, 74 Tex. 89 (11 S. W. 1058); Express Printing 
Co. v. Copeland, 64 Tex. 354; Belo <£ Co. v. Wrenn, 

63 Tex. 686—where it was held that any criticism of 
the official acts or conduct of a public official, or of a 
candidate for public office, or concerning his fitness 
or qualifications for the same, is privileged and can¬ 
not be made the basis of a suit for libel, without 
showing actual malice, unless the charge is of such a 
nature as to be ground for removal from office, such 
as the charge of corruption of office, or the commit¬ 
ting of an offense which would be ground for re¬ 
moval. If the criticism or charge made against the 
official is of such a nature as to be ground for re¬ 
moval from office, the truth is the only defense. Ex¬ 
press Publ. Co. v. Keeran. (Tex. Com. App.), 284 
S.W.913.’” 

Notwithstanding the majority opinion of the Circuit 
Court in Sweeney v. Schenectady Union Pub. Co., supra, 
the law of New York is precisely the same as that of Texas. 

In Tamer v. Crowley Pub. Corp., 240 A. D. 203, 268 N. Y. 

Supp. 620, Thompson, J., said: 

4 ‘One who holds public office must expect criticism. 

It may be captious, ill timed and without foundation in 
fact but, outside of a clear charge of corruption or gross 
1 incompetence holding one up to disgrace and contumely, 
there is no libel (Mattice v. Wilcox, 147 N. Y. 624). 

Even an imputation of corruption or dishonorable mo¬ 
tive will be justified as fair comment if it is ‘an infer¬ 
ence which a fair minded man might reasonably draw 
' from such facts ’ (Gatley, Libel and Slander, 383). We 
find no words here charging incompetencv, corrupt or 
dishonorable conduct, or tending to injure plaintiff’s 
reputation, or exposing him to public hatred, contempt, 
scorn, obloquy or shame. Triggs v. Sun Printing & 

Pub. Assn., 179 N. Y. 144,153.” 

Allred, J., in his opinion, August 21, 1941, in Sweeney v. 
Caller-Times Pub. Co. (Appellees’ App. 29, 33), irrefutably < 
answers the claim of the appellant that the article libels 
him as a public officer. He reasons (emphasis supplied): 


! 
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“Plaintiff does not contend that the facts stated in 
the publication would afford grounds for removal; but, 
pointing to his oath as congressman to support, defend 
and bear true faith and allegiance to the Constitution, 
which prohibits, among other things, any religious test 
as a qualification for Federal office, says, in his brief: 
‘It certainly is a charge of want of integrity and mis- 
conduct in office/ This conclusion seems to be rather 
overdrawn. As pointed out in the reported cases, plain¬ 
tiff has no duty in connection with the appointment 
of a United States District Judge. The President ap¬ 
points, 'with the advice and consent of the Senate. A 
congressman has no right or duty, in law, to even rec¬ 
ommend. His is no more than the privilege of the aver¬ 
age citizen to recommend or oppose the appointment if 
he so desires. As a political custom, a courtesy to the 
congressman, his recommendation may sometimes be 
of considerable weight. But, having no duty, in law or 
in fact, a statement that he opposed an appointment 
because of the race, religion, or place of birth of an 
applicant is not libelous. The average reader could as 
easily deduce that the congressman thought perhaps 
the President might appoint too many of a particular 
race, or too many not native born, or that a representa¬ 
tive of another class group should be appointed due to 
the preponderance of that group in the community; or 
that the congressman just wanted some other man ap¬ 
pointed and was urging the fact of race and foreign 
birth in the hope that the appointment might be given 
to his choice.” 

The propriety of the action of a representative in Con¬ 
gress from Ohio or other politicians in Ohio in opposing 
an appointment upon the grounds stated in this article is 
distinctly and unequivocally pointed out by the Ohio Appel¬ 
late Court. As said by that court, in Sweeney v. Beacon 
Journal Pith. Co. (Appellees’ App. 4, 10), 

“. . . To oppose a person for political reasons because 
he is a Methodist, a Baptist, a Catholic, a Jew, or one 
foreign born, for a particular appointment does not 
carry the necessary implication that the person oppos¬ 
ing is influenced by his own intolerance, any more so 
than does opposition to a qualified person because he is 
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of some other political party, or is in the declining years 
of his life, or favors prohibition, or is of socialistic 
tendencies, or has had capitalistic connections.” 

It is clear from a reading of the entire article that the 
statements complained of relate solely to a political activity 
of the appellant. They do not touch him in his personal or 
private capacity. The article speaks of a fight raging in 
deiiiocratic congressional ranks over a judicial appoint¬ 
ment. It says that the proposed appointment is violently 
opposed by the appellant, “chief Congressional spokesman 
of Father Coughlin”, and that the appellant is endeavoring 
to call a caucus of Ohio representatives to protest against 
Freed’s appointment. As heretofore pointed out, it gives 
names of various proposed appointees who were eliminated 
because of business or reactionary connections and because 
one was a Catholic. 

It is immediately apparent, therefore, that the article 
does not defame the appellant, either as a public officer or 
as an individual, and, therefore, is not libelous per se. 

Peck v. Tribune Co., 214 U. S. 185, 53 L. Ed. 960, is cited 
by appellant to the proposition that “liability is not a ques¬ 
tion of majority vote” and that a falsehood need not entail 
universal hatred to constitute a cause of action. Appellant 
also cites the opinion of this court in Meyerson v. Hurlbut, 
68 App. D. C. 360, 98 F. (2d) 232, quoting from the opinion 
of Justice Holmes in the Peck case. 

The statements of the courts in those two cases must be 
read with reference to the facts there involved, and when 
that is done it will be seen that the principle therein stated 
does not apply to the case at bar. 

The Peck case was decided more than thirty years ago. 
At that time the habitual consumption of spirituous liquors 
was affected, in the minds of a large number of people in 
Illinois and elsewhere throughout the United States, with 
a moral quality. To represent at that time that a woman 
had for years made “constant use” of pure malt whiskey 
was not merely to decrease her popularity. It was, as the 
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Court found, “manifestly hurtful” and its obvious tendency 
was 

“seriously to hurt her standing with a considerable 
and respectable class in the community”. 

And when the Court said “standing”, it clearly meant 
something more than reputation for broad-mindedness. 

In the Meyer son case, decided in 1938, one of the questions 
before the Court was whether the practice of price-cutting, 
which had come in recent years to be “widely and sharply 
condemned as harmful”, aroused the antipathy of the com¬ 
mercial world to such an extent as to make a charge of price- 
cutting prejudicial to the plaintiff in his trade. 

The present case is distinguished from the Peck case by 
the fact that no moral delinquency whatever is involved in 
the statement made of Congressman Sweeney. There may 
possibly be, as Bert Harte said long ago, a “defective moral 
quality of being a foreigner”; but, as Judge Clark inti¬ 
mated in the Schenectady case, we have not yet reached, 
in this country, the stage at which a “defective moral qual¬ 
ity” is attributed to native Americans from Ohio who pre¬ 
fer to see our federal judiciary recruited from native Amer¬ 
ican stock, with the better positions filled, other things be¬ 
ing equal, by those who trace their ancestry to the British 
Isles or at least to northern Europe. 

The distinction between the present case and the Meyer- 
son case is largely in the fact that we have in the present 
case no question of pecuniary injury to the plaintiff in his 
trade or profession. The plaintiff in this case does not 
charge the loss of votes or of his seat in Congress. At most, 
his claim is that he lost the superficial friendship of some 
persons who had believed him to be above the common run 
of mortals in the matter of tolerance. 

May it be suggested that the “standing” of a politician, 
in the sense in which the Supreme Court used the word 
“standing” in the Peck case, is not injured, even among the 
“hit birds which flutter”, by a reputation for concern for 
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the appointment to the federal judiciary of the candidates 
whom that politician considers to be best fitted in every re¬ 
spect, including age, health, temperament, political and re¬ 
ligious affiliations, race, sex, length of residence in State, 
and length of time since naturalization? 

It is pertinent to note in this connection that, according 
to provisions of the first two articles of the Constitution 
of the United States, Presidential candidates must be natu¬ 
ral born citizens, not less than thirty-five years of age, and 
resident in the country for not less than fourteen years; 
a member of the House of Representatives must be twenty- 
five years old, an inhabitant of the State in which he is 
chosen, and must have been an American citizen for seven 
years; and a Senator must be thirtv vears old, an inhabi- 
tant of the State in which chosen, and a citizen of the United 
States for nine years before his election. 

The meaning of the language used with reference to the 
plaintiff in the publication sued upon is to be determined, 
as already observed, in the light of the fact that the plain¬ 
tiff is a political leader. It is to be determined also in the 
light of the fact that political leaders are subject to much 
criticism which is not taken seriously by the public. Sulli¬ 
van v. Illinois Publishing and Printing Company , 186 Ill. 
App. 268,55 A. L. R. 862. A public officer, in Judge Allred’s 
expressive phrase (Appellee’s App. 36), “cannot go 
about with his feelings on his sleeve”. 

The law pertinent to the interpretation of language used 
with reference to a political leader tends to pass over, 
almost imperceptibly, into the law of fair comment. This 
fact was clearly appreciated by Judge Clark in the Schenec¬ 
tady case and by Judge Allred in the Corpus Christi case. 
Judge Clark said, for example (Appellees’ App. 41): 

“I do not think it an adequate answer to such a 
threat against public comment, which seems to me 
necessary if democratic processes are to function, to 
say that it applies only to false statements. For this 
is comment and inference, as the Tanzer case suggests, 
and hence not a matter of explicit proof or disproof. 
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The public official will always regard himself as not 
bigoted and will so testify, sincerely enough. And 
then the burden of proving the truth of the defense 
will rest upon the commentator, who must sustain the 
burden of showing his inference true. If he fails in 
even a minority of the suits against him—as the 
sporting element in trials to juries susceptible to vary¬ 
ing shades of local opinion would make probable—he 
is taught his lesson, and a serious brake upon free dis¬ 
cussion established.” 

The impossibility of drawing a sharp line, in a case like 
the present, between statements of fact and expressions of 
opinion was recognized by Judge Allred in his discussion 
of the question of privilege. Judge Allred said (Appellees’ 
App. 36-38): 

“. . . Plaintiff says this is a matter of defense and 
will have to await proof. This would ordinarily be 
true if so much were not admitted in the pleadings. 

‘‘As pointed out in footnote (3) above, plaintiff, by 
filing his bill of particulars, does not deny that he was 
known as the congressional spokesman of Father 
Coughlin, or that the basis of Father Coughlin’s op¬ 
position to Freed was that he was a Jew, not born in 
the United States; nor does he deny that the basis of 
his owm opposition was that Freed was not born in the 
United States. He does not dispute that a hot behind- 
the-scenes fight was raging in the Democratic congres¬ 
sional ranks over Father Coughlin’s effort to prevent 
the appointment of Mr. Freed, then United States Dis¬ 
trict Attorney, who had an excellent record, endorsed 
by the executive committee of the Cleveland Bar Asso¬ 
ciation. True, he denies that the basis of his own 
opposition was that Freed was a Jew. The statement 
in the publication as to the basis of plaintiff’s opposi¬ 
tion appears, at first blush, to be one of fact; but it 
may as well be a conclusion from the other facts stated. 

“While, in order to come under the statutory privi¬ 
lege, a distinction is sometimes drawn between state¬ 
ments of fact regarding acts or utterances of officers 
or candidates, and comment thereon, Jenkins v. Tay¬ 
lor, supra, and a newspaper cannot make untrue and 
libelous statements and then comment thereon, ascrib- 
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ing corrupt motives to an officer, Enterprise Co. v. 
\Yheat (Tex. Civ. App.) 290 S.W. 210, A.H. Belo & Co. 
v. Looney (Tex. Sup) 246 S.W. 777, yet it is not neces¬ 
sary that the facts be established as true (a perfect 
defense), before a newspaper publisher can avail him¬ 
self of the qualified privilege, Nunn v. Webster, supra. 
Texas courts, while carefully protecting the right of a 
citizen to his good name, have, with equal zeal, pro¬ 
gressively recognized the right of newspapers to make 
reasonable and fair comment on the acts of public offi¬ 
cials or matters of public concern for general informa¬ 
tion, Express Pub. Co. v. Keeran (Tex. Comm. App.) 
284 S.W. 913 Westbrook v. Houston Chronicle Pub. 
Co. (Tex. Comm. App.) 102 S.W. 2d 197. 

“It is not enough to say this privilege shall never 
be denied and then extend it only as a matter of de¬ 
fense. It would in effect be a denial of the freedom of 
the press to say that reputable newspapers would have 
to defend themselves from such suits as this. It would 
make them unduly hesitant, fearful. It would lead to 
endless litigation even though the “pickings” at the 
hands of juries be small. In my judgment enough 
facts are admitted to justify, as a reasonable deduc¬ 
tion or comment, the columnist’s statement as to the 
basis of plaintiff’s opposition to Freed’s appoint¬ 
ment.” 

It is further submitted that the facts set forth in the 
portions of the article quoted in the complaint which are 
not claimed as false and untrue in the bill of particulars, 
and which must be considered in determining the effect of 
the article as a whole on the mind of the average reader, lay 
an entirely adequate foundation for the statement in the 
article as to the reasons for the appellant’s opposition to the 
appointment of Freed. The appellant does not, in his bill 
of particulars, challenge the truth of the statements in the 
article that District Attorney Freed was a Jew born in 
Hungary in 1897, brought to the United States at the age 
of thirteen and naturalized ten years later; that he had been 
proposed for elevation to the United States District Court; 
that there was a hot behind-the-scenes fight raging in 
democratic congressional ranks over the effort of Father 
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Coughlin to prevent the appointment of a Jewish judge in 
Cleveland; and that the basis of Father Coughlin’s opposi¬ 
tion to Freed was the fact that he was a Jew and one not 
born in the United States. The comment of the writer of 
the article, therefore, that the appellant opposed the ap¬ 
pointment of Freed for the same reasons is fairly based on 
the other statements of fact in the article pointed out. An 
observation which is in form a statement of fact may be in 
substance comment on other facts. Ilearst v. New Yorker 
Staats Zeitung, 129 N. Y. S. 1089, 1094. 

A publication which is claimed to be defamatory must be 
construed in the sense in which the readers to whom it is 
addressed would ordinarily understand it, and if an alleged 
defamatory publication is so unambiguous as reasonably to 
bear but one signification, it is the duty of the court to say 
whether that signification is defamatory or not. (Sullivan v. 
Meyer, 67 App. D. C. 228, 91 F. (2d) 301). If the article 
does not bear a libelous signification, then it is the duty of 
the court to dismiss the complaint on motion. 

An article relating exclusively tp the attitude of a person 
toward a question of public interest and not impugning his 
character or motives and not charging him with disgraceful 
or corrupt conduct but merely imputing to him an act which 
is legitimate and proper in the circumstances is not libelous, 
even though a substantial number of citizens disagree with 
or dislike the view’s of the person referred to and believe 
that such person is unduly alarmed concerning the question 
discussed. (See Sullivan v. Meyer, supra). 

The plaintiff in the Sullivan case, just cited, w*as a private 
citizen. The same rule applies, a fortiori, to statements 
concerning the conduct and attitude of a public official. It 
is as true here as it is in the State of Minnesota that “the 
interest which every citizen has in good government re¬ 
quires that the right be not unduly curtailed to express his 
opinion upon public officials and political leaders, to seek 
and convey information concerning their plans and pur¬ 
poses, and to freely criticize proposed methods and meas- 
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ures,” and that an article which does not charge a political 
leader with moral or legal delinquency, nor reflect upon his 
character, nor impute to him motives which are “regarded 
by the public generally as dishonorable or discreditable 
from the viewpoint of practical politics’’ is not libelous per 
se. hydiard v. Wingate, 131 Minn. 355, 155 N. W. 212, 55 
A. L. R. S61. 

As heretofore pointed out and as pointed out in many of 
the decisions referred to in the appendix, the article sued 
on by appellant does not charge appellant with intolerance 
and, therefore, cannot be read as offending great numbers 
of people for that reason, as stated in the majority opinion 
in Sweeney v. Schenectady Union Publishing Co., supra, 
p. 290. In connection with this observation of the court, it 
is to be noted that our country is deeply committed to the 
tradition of freedom of speech and of the press 
and that many decent, liberty-loving people still look to the 
newspapers for information and comment concerning the 
conduct, and reasons for the conduct, of public officials who 
may be under pressure to favor the interests of one group 
of citizens against the interests of another group. The 
Constitution of the United States guarantees freedom of 
religion, and yet to hold as a matter of law that persons of 
a different religion who may oppose a candidate to office 
because of the particular religion or race of the candidate 
are guilty of disgraceful conduct would be a denial of the 
fundamental right guaranteed to the public by the Constitu¬ 
tion. If opposition to Freed by Sweeney on the ground 
stated was not, or -would not have been, disgraceful, con¬ 
temptible or contumelious, then it cannot be argued that a 
publication mistakenly reporting such opposition and 
stating such ground therefor is defamatory and actionable. 
It cannot be the law that if a citizen opposes the appoint¬ 
ment to a particular office of a Jew or a person of any other 
race or religion, he must whisper his opposition or keep it 
to himself or otherwise surrender his political right to ex- 
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press his opposition for fear that the courts will hold that in 
exercising that right he is guilty of disgraceful conduct. 

It is characteristic of the democratic process that men in 
public life are free to act in matters of public concern in 
accordance with their personal views of what is best, with 
the knowledge that their acts and motives are subject to 
public debate. The democratic process cannot function suc¬ 
cessfully without freedom of debate. It would be seriously 
endangered if persons who are primarily concerned with 
bringing the news to the public -were liable to the process 
of the courts upon claims, without allegation of special 
damage, for statements of opinion as to the reasons behind 
the public acts of public men. 

CONCLUSION. 

For the reasons set forth above, reinforced by the deci¬ 
sions of the highest court of the appellant’s home State, the 
highest court of the State of Tennessee, and several of the 
District Courts of the United States, holding the same pub¬ 
lication not libelous, it is respectfully submitted that the 
court below did not err in granting the motion for judgment 
on the pleadings. 

R. H. Ye ATM AN, 

Attorney for Appellee , 

Eleanor M. Patterson. 

William A. Roberts, 

Attorney for Appellees , 

Drew Pearson and Robert S. Allen. 

Edgar Turlington, 

Of Counsel for Appellees, 

Drew Pearson and Robert S. Allen. 
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merits, and except (2) that, whenever it appears by sug¬ 
gestion of the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall dismiss 
the action. The objection or defense, if made at the trial, 
shall then be disposed of as provided in Rule 15 (b) in the 
light of any evidence that may have been received. 


OPINION OF JUDGE FRITCH IN SWEENEY v. THE 
BEACON JOURNAL PUBLISHING COMPANY, 

In the Court of Common Pleas 

No. 130618 

State of Ohio, 

Summit County , 55 . 

Martin L. Sweeney, Plaintiff , 


v. 


The Beacon Journal Publishing Company, Defendant. 

Finding. 


Fritch, J. 

July 27, 1940 

This cause came on to be heard on demurrer to the 
amended petition. 

The Court has read with interest the briefs filed. The 
pronouncements of various courts on the question involved 
are not uniform. 

The plaintiff does not claim special damages but claims 
that the published statements are libelous per se. State¬ 
ments which are in fact not libelous per se cannot be made 
so by innuendo and statements of conclusion by the pleader. 
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The statements in the publication do not charge any vio¬ 
lation of the moral law, nor do they charge any violation 
of the civil or criminal law. 

There were, and probably still are, many people who look 
upon Father Coughlin as a modern oracle, a messiah. There 
are many people who are opposed to placing foreign born 
persons in important offices. The Constitution of the 
United States will not permit a foreign born person to hold 
the office of president. The executive and judicial depart¬ 
ments of government are equal and coordinate. How then 
can it be said to be unlawful to oppose the appointment of 
a foreign born person to the office of judge? 

There is a very large number of persons who are opposed 
to placing in public office persons whose religious faith is 
other than what is known as Protestant. There are manv 
people who are violently opposed to President Roosevelt 
and who regard him as no less than a menace, and who say 
so in print and verbally. 

The argument that opposition by a congressman to the 
appointment of a foreign born person to the Federal Judi¬ 
ciary is violative of his oath of office is merely nonsequitur. 

Whatever the rules may be in other jurisdictions it seems 
to the Court that under the rules prevailing in this juris¬ 
diction, as announced by the declaration of our Court of 
Appeals in the case of Holloway vs. The Scripps Publishing 
Company, 11 Ohio Appellate 226, the demurrer to the 
amended petition must be sustained, which is accordingly 
done. 

That part of the opinion which the Court follows is found 
on pages 231 and 232 of the opinion of the Court of Ap¬ 
peals. 

Counsel will furnish the necessary journal entry. 

E. D. FRITCH, Judge 

Endorsed: Court of Common Pleas County of Summit, 
State of Ohio No. 130,618 Martin L. Sweeney against The 
Beacon Journal Publishing Company. Certified Copy 
Filed Jul 27,1940 I, Verne T. Bender, Clerk of the Court 
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of Common Pleas, hereby certify that the within is a true 
copy of the original Finding filed in the above entitled case. 
Verne T. Bender, Clerk By H S Mong, Deputy Certified 
Sept. 16, 1941 

OPINION OF COURT OF APPEALS FOR NINTH JUDI¬ 
CIAL DISTRICT IN SWEENEY v. THE BEACON 
JOURNAL PUBLISHING COMPANY. 

#3352, Summit County: 

Mabtix L. Sweeney, Appellant , 

v. 

The Beacon Journal Publishing Co., Appellee . 

Syllabus 

1. A publication which is claimed to be libelous per se, 
because it charges a person with utterances which bring 
him into ridicule, hatred or contempt, is not actionable with¬ 
out alleging special damages, unless such publication lib¬ 
erally and not technically construed charges utterances 
which are a violation of the laws of the land or of good 
morals. 

2. Printed words of ridicule or contempt, which relate 
solely to political views, or arguments on questions of public 
interest, which do not attack the character of a person, or 
impute to him immorality or a violation of the law, but 
which tend merely to lessen a man in public esteem, or to 
wound his feelings, are not actionable without alleging spe¬ 
cial damages. 
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State of Ohio, 

Summit County, ss. 

In the Court of Appeals, Ninth Judicial District. 

No. 3352. 

Opinion 

Argued Feb. 3, 1941. 

Decided Feb. 27, 1941. 

Martin L. Sweeney, Appellant, 


v. 

The Beacon Journal Publishing Co., Appellee. 

Appeal on Questions of Law. 

MARTIN A. McCORMACK, MAXWELL J. GRUBER, 
and STANLEY S. NICHOLLS, 

For Appellant. 

brouse, McDowell, may & bierce, 

For Appellee. 

DOYLE, P. J. 

Appeal on questions of law from the Common Pleas 
Court of Summit County. 

On December 23, 1938, there appeared in the Akron 
Beacon Journal, a daily newspaper of wide circulation in 
the city of Akron and the State of Ohio, the following news 
item, which had been syndicated from Washington, D. C.: 

“Washington Merry-Go-Round 

“By Drew Pearson and Robert S. Allen 

“A hot behind-the-scenes fight is raging in demo¬ 
cratic congressional ranks over the effort of Father 
Coughlin to prevent the appointment of a Jewish judge 
in Cleveland. 

“The proposed appointee is Emerich Burt Freed, 
U. S. district attorney in Cleveland and former law 
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partner of Senator Bulkley, who is on the verge of be¬ 
ing elevated to the U. S. district court. 

' “This has aroused the violent opposition of Rep. 

Martin L. Sweeney, democrat of Cleveland , known as 
the chief congressio-nal spokesman of Father Coughlin. 

“Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a jew , and one not born in the 
United States. Born in Hungary in 1897, Freed was 
brought to the United States at the age of 13, was 
naturalized 10 years later. 

“Justice department officials say he has made an ex- 
cellant record as U. S. attorney, is able, progressive, 
and was second on the list of judicial candidates sub¬ 
mitted by the executive committee of the Cleveland Bar 
Association. First on the list was Carl Friebolin, whom 
justice department officials say they would have gladly 
appointed despite his age of 60, had he not eliminated 
1 himself voluntarily for physical reasons. 

“Two others on the bar association’s list, Walter 
Kinder and Harry Brainard, were eliminated because 
of big business or reactionary connections. Last on the 
list was Dan B. Cull, former common pleas court judge, 
and an excellent appointment except that he happens to 
! be a Catholic and the last two judicial appointments in 
Ohio have been Catholics. So the justice department 
returned to the No. 2 man on the list, a Jew. 

“Irate. Congressman Sweeney is endeavoring to call 
a caucus of Ohio congressmen. Dec. 28, to protest 
against Freed’s appointment.” (Italics ours.) 

Subsequent thereto, Martin L. Sweeney, the appellant 
herein, filed suit in the Court of Common Pleas against the 
Beacon Journal Publishing Co. and prayed for damages on 
account of libel predicated upon the newspaper article. 

A demurrer, directed to the petition, was sustained by the 
trial court, and the petition was later dismissed, upon the 
representation of the petitioner that he desired to plead no 
further. This final order of the trial court furnishes the 
basis of this appeal. 

The petition does not plead special damage to the appel¬ 
lant; therefore the article of which complaint is made must 
be libelous per se to withstand a demurrer which charges 
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“that the * * * petition does not state facts sufficient to state 
a cause of action against the defendant.” 25 0. Jur., Libel 
and Slander, Sec. 5; 17 R. C. L., Libel and Slander, Sec. 4. 

It is alleged that each of the italicized parts of the ar¬ 
ticle “in so far as the plaintiff is concerned, is false, scan¬ 
dalous and defamatory”; that he is a duly elected member 
of the Congress of the United States, an attorney at law in 
good standing before the Ohio bar, and until the publishing 
of the article “was not suspected of conduct, practices or 
prejudice towards his constituents, clients or fellow-man be¬ 
cause of race, creed or color, or lacking in respect for re¬ 
ligious and racial tolerances for the tasks incident to the 
carrying out of his duties as a duly elected representative 
of the people of the State of Ohio, and as a practicing at¬ 
torney * * *.” 

The petition further recites that the defendant published 
the article “contriving and intending to injure plaintiff and 
deprive him of the respect, confidence and esteem peculiarly 
essential to plaintiff’s profession and office, and * * * to de¬ 
prive plaintiff of his good name, reputation and the esteem 
of his constituents and clients, and to bring him into dis¬ 
astrous scandal, ridicule and professional disrepute before 
his constituents, clients, professional associates, friends, 
neighbors, acquaintances, and the public in general, and to 
hold plaintiff up to public scorn, contempt, ridicule and dis¬ 
grace * * that the defendant in publishing and circulat¬ 
ing the article acted “falsely, wantonly, wrongfully and 
recklesslv. ’ ’ 

V 

Printed words may be actionable in themselves —per se — 
or they may be actionable only on allegation and proof of 
special damage. Words of both classes are actionable on 
the same grounds and for the same reasons. The difference 
between them is in the matter of proof of the resulting in¬ 
jury. In the case of words actionable per se, their injurious 
character is a fact of common notoriety. They import dam¬ 
age, and, therefore, in such cases, general damages need not 
be pleaded or proved, but are conclusively presumed to re- 
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suit, and therefore no special damage need be shown to sus¬ 
tain the action. Words which may be of a defamatory 
character, but not libelous per se, must be proved to be de- 
faniatory and their injurious effect must be established by 
due allegation and proof. 

25 0. Jur., Libel and Slander, Sec. 5. 

17 R. C. L., Libel and Slander, Sec. 4. 

Cleveland Leader Printing Co. v. Nethersole , 84 0. S. 
118. 

Mauk v. Brundage, et al., 68 0. S. 89. 

Incorporated in cases heretofore decided by this court is 
a comprehensive classification of matters which are held 
libelous per se. As therein set forth, charges are libelous 
per se if they accuse one of— 

1. “An offense indictable at law, involving in its perpetra¬ 
tion moral turpitude or visitable with an infamous punish¬ 
ment^; or 

2. “An offensive disease or other disgrace of a special 
character, importing the exclusion of its victim from rep¬ 
utable society”; or 

3. “In the case of a woman, lack of chastity or her lack of 
standing in society as a woman”; or 

4. “Conduct which would be calculated to injure the per¬ 
son in his calling, business, trade or profession”; or 

5. * ‘ Matters which would bring him into ridicule, hatred 
or contempt.” 

1 __ 

Holloway v. Scripps Publishing Co., 11 0. App. 226. 

Foster v. Fesler , et al., 25 C. C. (N. S.) 449. 

Peer v. Hoiles, etc., #337, Lorain County (unre¬ 
ported), decided by this court on October 10, 1923. 

It is the claim of the petitioner that the printed words 
upon which he predicates his action fall within the last two 
classifications. 
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The article is directed solely to the activities of the con¬ 
gressman as a public officer and does not impute to him any 
conduct in his calling, business, trade or profession. The 
publication does not speak of the congressman as a lawyer 
nor does it infer that his activities were pursued in that ca¬ 
pacity. It deals entirely with the activities of a public 
officer in his connection with a matter entirely political in 
character. The claimed libel does not come under the cate¬ 
gory of imputing to him conduct which affects him in¬ 
juriously in his “calling, business, trade or profession.’* 

Does the article reflect upon his character in such a man¬ 
ner as to bring him into ridicule, hatred or contempt? 

In Holloway v. Scripps Publishing Co., supra, this court 
stated that * 4 * * # it seems to be settled by the great weight 
of authority, that, even if printed and published, mere 
words of ridicule, which tend to lessen a man in public es¬ 
teem or to wound his feelings, are not always actionable 
without proof of special damages. * * * when the authorities 
are carefully considered in the light of a sound public policy 
we think that to come within the rule permitting recovery, 
without proof of special damages, the printed words of rid¬ 
icule or contempt must relate to matters which are re¬ 
quired either by the moral code or the law of the land, lib¬ 
erally and not technically construed; printed words of ridi¬ 
cule or contempt which relate solely to political views or 
arguments on questions of public interest, and which do not 
attack the character of a person, and do not impute immo¬ 
rality or a violation of law, come within the rule applicable 
to spoken words, and are not actionable without proof of 
special damage.** (Italics ours.) We reaffirm, for the pur¬ 
poses of this case, this principle of law. 

The language used in the article charges that the plaintiff 
is “known as the chief congressional spokesman of Father 
Coughlin,** and that the basis for their opposition to the ap¬ 
pointment is “the fact that Freed is a Jew, and one not born 
in the United States.** 
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This language means that the plaintiff, known as the 
spokesman in Congress for a priest of the Catholic Church, 
in conjunction with the priest opposed the appointment of 
Freed (to a federal judgeship) because he is a foreign-bom 
Jew. If the word “facts ’’ had been used, the language could 
have been construed to mean that there were two grounds 
of opposition: viz., that Freed was a Jew, and also that he 
was foreign-born. The singular word “fact” requires the 
first construction. 

It does not seem to us that the opposition of a congress¬ 
man to the appointment of a person to high public office by 
the President of the United States for the reason that he is 
a fbreign-born Jew constitutes a violation of the moral code 
of the laws of the land. Nor does it seem that if a congress¬ 
man acts as a spokesman for a priest in the Catholic Church 
he is guilty of such delinquencies. 

If the plaintiff’s claims can be maintained, then it can be 
said of the framers of the constitution of the United 
States that they violated the moral code when they 
advocated the enactment of Art. II, Sec. 1, of the con¬ 
stitution of the United States, which provides in part 
that “No person except a natural born Citizen, or a Citizen 
of the United States, at the time of the Adoption of this 
Constitution, shall be eligible to the Office of President” of 
the United States; or of Art. I, Secs. 2 and 3, of the consti¬ 
tution, which in part provide that no person shall be a repre¬ 
sentative to Congress who has not been for seven years a 
citizen of the United States, nor a senator unless he has 
been a citizen for nine years. 

It is common knowledge that political appointments are 
greatly influenced by the political effect of the appoint¬ 
ments. And it is common practice to appoint, to various 
offices, persons who are representative of different nation¬ 
alities, creeds and groups. To oppose a person for political 
reasons because he is a Methodist, a Baptist, a Catholic, a 
Jew, or one foreign bom, for a particular appointment, does 
not carry the necessary implication that the person oppos¬ 
ing is influenced by his own intolerance, any more so than 
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does opposition to a qualified person because he is of some 
other political party, or is in the declining years of his life, 
or favors prohibition, or is of socialistic tendencies, or has 
had capitalistic connections. It might be said under these 
circumstances that the person charged with such utterances 
was deprived of the “respect, confidence and esteem” of the 
thousands of honest citizens who come within such classifica¬ 
tion. 

We are concerned only in this appeal with a technical 
rule of law having to do with the matter of proof of a 
claimed injury resulting from a claimed defamatory pub¬ 
lication. Our decision cannot be bottomed upon social im¬ 
plications which might attach to such language, nor to its 
governmental effect. It is not our province to approve or 
disapprove such argument, and our holding in this case in 
no wise indicates that this court approves of opposition to 
the appointment of a man to public office based on the re¬ 
ligious or social heritage of the proposed appointee. We 
merely hold that to publish of a man that his opposition to 
a proposed appointee for office is based on religious grounds 
and the fact that the candidate is of foreign birth, is not 
libelous as a matter of law— i. e., per se. 

It is therefore our opinion that in taking the entire article, 
keeping in mind the theme of the composition, the circum¬ 
stances and the occasion, the language employed relates 
solely to political views and activity on a question of public 
interest; that the language does not attack the character of 
the plaintiff nor does it impute to him immorality or a vio¬ 
lation of the law of the land. 

Therefore the words printed are not libelous per se. 

The judgment is affirmed. 


WASHBURN, J., and STEVENS, J., concur. 
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Filed Feb. 27,1941. 
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OPINION OF CHIEF JUSTICE GREEN OF TENNESSEE 
SUPREME COURT IN THE SWEENEY SUIT 
AGAINST THE NASHVILLE TENNESSEAN. 

(147 S. W. 2d 406) 

Martin L. Sweeney 
v. 

Newspaper Printing Corporation 
Davidson Law 
Opinion 

This is a suit for libel. The trial judge sustained a de¬ 
murrer to the declaration and the plaintiff has appealed. 
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It appears from the declaration that the plaintiff is a law¬ 
yer and a Democratic Congressman from the State of Ohio. 
The defendant is the publisher of the Nashville Tennessean. 
That paper carries a syndicated column and in this column 
there was printed the matter complained of which the plain¬ 
tiff contends was libelous per se. The declaration contains 
no innuendo and avers no special damages. 

The libel is said to inhere in the following extract from 
the column printed in the Tennessean December 24,1938: 

“A hot behind-the scenes fight is raging in Demo¬ 
cratic congressional ranks over the effort of Father 
Coughlin to prevent the appointment of a Jewish Judge 
in Cleveland. 

“The proposed appointee is Emerich Burt Freed, 
United States District Attorney in Cleveland and for¬ 
mer law partner of Senator Bulkley, who is on the 
verge of being elevated to the United States District 
Court. 

“This has aroused the violent opposition of Repre¬ 
sentative Martin L. Sweeney, Democrat of Cleveland, 
known as the chief congressional spokesman of Father 
Coughlin. 

“Basis of the Sw’eenev-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States. Born in Hungary in 1897, Freed was brought 
to the United States at the age of 13, was naturalized 
ten years later.” 

The article goes on to quote Justice Department officials 
as saying that Mr. Freed is an able and progressive lawyer 
and mentions other lawyers whose appointment to this ju¬ 
dicial position had been under consideration and concludes 
that by a process of elimination the Department of Justice 
had determined on the selection of Mr. Freed. 

The declaration charges that the article was meant and 
intended to convey the idea that plaintiff was guilty of un- 
American racial prejudice against persons of Jewish origin 
and guilty of conduct unbecoming a public officer and to 
hold this plaintiff in contempt in the eyes of his constitu¬ 
ents and his clients. 
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Notwithstanding the strong argument made in plaintiff’s 
behalf, we are unable to see that this publication is libelous 
in itself and plaintiff concedes that unless the matter is 
libelous per se, the trial judge ruled correctly. 

As stated above, the declaration contains no innuendo. 
Describing plaintiff as “the chief congressional spokesman 
of Father Coughlin” is not in itself libelous. The appellation 
Father indicates that Father Coughlin is a priest of the 
Catholic Church, and to act as spokesman for an ordained 
member of the clergy imputes no disgrace nor any reflec¬ 
tion on the spokesman’s character. We can not take ju¬ 
dicial notice of derelictions on the part of Father Coughlin, 
if he has been guilty of such. 

The language printed indicates that plaintiff’s opposi¬ 
tion to Mr. Freed’s appointment to the bench was based not 
only on the fact that Freed was a Jew but because he was 
born in Hungary, did not come to the United States until 
he was thirteen years old, and was not naturalized until ten 
years later. 

It does not seem to us that the opposition of a Congress¬ 
man to the selection of a Federal District Judge on either 
of these grounds necessarily reflects on the personal, pro¬ 
fessional, or official character of that Congressman. 

A member of the House of Representatives has no part 
in the selection of a federal judge, either by w*ay of appoint¬ 
ment or confirmation. The most that he can do is to rec¬ 
ommend. It appears that the plaintiff is a Democrat. If 
for reasons purely political he opposed the appointment of 
a foreign-born citizen, or a Jew, or a Catholic, or a Prot¬ 
estant to the federal bench, such action would not indicate 
personal, professional, or official delinquency. 

It has always been customary, so far as we know, for the 
President himself, who appoints the judges, all applicants 
being qualified, to be influenced by the political effect of the 
particular selection he makes. Under such circumstances, 
we have heard of no criticism of any President on this ac¬ 
count. Naturally interpreted, at most, the charge here is 
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that for political reasons plaintiff opposed the appointment 
of a particular man as a federal judge, on account of the re¬ 
ligious prejudice, might have opposed the appointment of 
the charge could be regarded as libelous per se, there being 
other qualified applicants for the office. 

The plaintiff, without any vestige of personal race or re- 
ligous prejudice, might have opposed the appointment of 
Mr. Freed to the federal bench as a matter of party policy. 
Such action on his part would not be reprehensible in a gov¬ 
ernment ruled by political parties, other capable men being 
available for the position. 

The rules of law applicable to this case have, with sup¬ 
porting authorities, been stated in Fry v. McCord Bros., 
95 Tenn. 678, as follows: 

“It has been held that, in order to constitute lan¬ 
guage libelous per se, it must be ‘either such as neces¬ 
sarily, in fact or by presumption of evidence, occasions 
damage to him of whom or whose affairs it is spoken.’ 
Townshend on Slander and Libel (4th Ed.) Sec. 146; 
Newell on Defamation, p. 181, Sec. 14. ‘Such language 
confers a prima facie right of action, and is prima facie 
wrong and injurious per se, and the law’ will presume 
damage without proof, merely from implication or pre¬ 
sumption from the publication.’ Townshend on Slan¬ 
der and Libel (4th Ed.), p. 147. ‘Language which, how¬ 
ever, does not, as a necessary consequence, occasion 
damage to the party published is not, per se, libelous, 
and, in such cases, a right of action exists only w r hen, as 
a necessary and proximate consequence of the publi¬ 
cation, special damage ensues to the party published.’ 
Townshend on Slander and Libel (4th Ed.) Secs. 146- 
148; Bank v. Bowdre, 8 Pick., 736.” 

Tested by the rules above, we do not think the language, 
of wrhich complaint is made, will as a necessary consequence 
occasion damage to the plaintiff and therefore it is not li¬ 
belous per se. Such language does not impute to him any 
wrant of integrity as an official, as a law-yer, or as an indi¬ 
vidual. 
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Much of the argument made in behalf of plaintiff in error 
would be more appropriate if the declaration herein con¬ 
tained an innuendo or set out special damages. 

Upon full consideration, we reach the conclusion that the 
trial judge made a proper disposition of the case and the 
judgment below is affirmed. 

Green, Cifi . J . 

OPINION OF COOPER, J., IN SWEENEY v. SCHENEC¬ 
TADY UNION PUBLISHING COMPANY. 

United States District Court, Northern District of New 

York 

Martin L. Sweeney 
v. 

Schenectady Union Publishing Company 

De Graff & Foy, 

Attorneys for Plaintiff, 

11 North Pearl Street, 

Albany, N. Y. 

Charles G. Fryer, 

Attorney for Defendant, 

243 State Street, 

Schenectady, N. Y. 

Cooper, J. 

This is a motion by the defendant to dismiss the com¬ 
plaint on the ground that the complaint does not state a 
cause of action against the defendant. 

The action is for libel. 

The complaint alleges that on December 23rd, 1938 issue 
of the defendant’s newspaper “Schenectady Union-Star” 
published at Schenectady, N. Y., there was published the 
following alleged false, scandalous and defamatory libel: 


17 


“THE WASHINGTON MERRY-GO-ROUND (Trade 

Mark). 

By Drew Pearson and Robert Allen. 

“Washington, Dec. 23rd:—a hot-behind-the scenes 
fight is raging in democratic congressional ranks over 
the effort of Father Coughlin to prevent the appoint¬ 
ment of a Jewish Judge in Cleveland. The proposed 
appointee is Emerich Burt Freed, U. S. District Attor¬ 
ney in Cleveland and former law partner of Senator 
Bulkley, who is on the verge of being elevated to the 
U. S. District Court. This has aroused the violent op¬ 
position of Rep. Martin L. Sweeney, Democrat, of 
Cleveland, known as the chief Congressional spokes¬ 
man of Father Coughlin. Basis of the Sweeney-Cough- 
lin opposition is the fact that Freed is a Jew and one 
not born in the United States. Born in Hungary in 
1897, Freed -was brought to the United States at the 
age of 13, was naturalized ten years later. Irate, Con¬ 
gressman Sweeney is endeavoring to call a caucus of 
Ohio Congressmen, December 28th to protest against 

Freed’s appointment. 99 

(Copyright, 1938 by United Feature Syndicate Inc.).” 

This action was commenced on December 13,1939. 

This complaint alleges that the plaintiff at the time of the 
publication was and still is a member of congress from the 
State of Ohio, and has been such for over seven years; that 
he is an attorney at law in good standing and is a member 
of the bar in the State of Ohio. 

The complaint alleges no special damages. 

The plaintiff’s cause of action therefore rests upon the 
claim that the alleged libellous matter above set forth con¬ 
stitutes libel per se. 

The answer is a general denial and also contains pleas in 
mitigation of damages; that the alleged libellous article is 
true and that the same constituted fair comment. 

The part of the publication upon which plaintiff in his 
brief relies to support the charge that the publication is 
libellous per se, is confined to these words: 
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“Basis of the Sweeney-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States.” 

together with the statement that plaintiff’s opposition was 
“violent” to which might be added that the word “irate” 
was also used as to the plaintiff’s opposition. 

Plaintiff contends that the libellous article should be in¬ 
terpreted as meaning that plaintiff was opposed to the ap¬ 
pointment of Freed because the latter was a “foreign-bom 
Jew.” 

Plaintiff concedes that the quoted phrase might possibly 
mean that Sweeney’s opposition was because Freed “is a 
Jew and a person not bom in the United States” but says: 

“However, the grammatical construction of the sen¬ 
tence would seem to indicate that the former meaning 
■was the one intended.” (Viz foreign born Jew). 

Accepting plaintiff’s construction of the publication, his 
claim is that the publication falsely charges him with vio¬ 
lent opposition to the appointment of Freed as a U. S. Dis¬ 
trict Judge because Freed is a foreign bora Jew. 

It is also to be noted that the alleged libellous article does 
not say, nor does it necessarily carry the inference, that 
plaintiff is prejudiced against and intolerant of Jews as 
such. 

Asserting that the law of the State of New York is con¬ 
trolling here, Citing Erie Railroad v. Tompkins, 304 U. S. 
64) plaintiff contends under New’ York law the publication 
is libellous per se and that decisions of other states cited by 
defendant are inapplicable. 

There is no New York Statute defining civil libel and 
plaintiff cites New York decisions hereinafter mentioned to 
support the complaint as libellous per se. 

These decisions held that a written or printed article is 
libellous per se “if it tends to expose the plaintiff to public 
contempt, ridicule, aversion or disgrace, or induce an evil 
opinion of him in the minds of right thinking persons and 
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to deprive him of their friendly intercourse in society.” 
Also “a publication is libellous per se where the tendency 
is to disgrace the plaintiff and bring him into ridicule and 
contempt. ’ ’ 

Some or all of these definitions as to what constitutes 
libel per se and contained in all of the New York cases cited 
by plaintiff. 

In Sidney v. McFadden N. P. Corp., 242 N. Y. 208, 212, 
the publication, among other things, stated that a well 
known married actress was the ladylove of a well known 
screen comedian of somewhat amorous disposition. 

The dismissal of the complaint by the trial court on the 
ground that the publication was not libellous per se, was 
affirmed by the Appellate Division by a divided Court and 
was reversed by the Court of Appeals by a vote of 4 to 2, 
Judge Cardozo not voting. 

In Kimmerle v. N. Y. Evening Journal Inc., 262 N. Y. 99, 
the publication stated that an estimable rooming house pro¬ 
prietress was courted by a man who, it was charged, had 
murdered a former wife and been convicted of the murder 
and that the rooming housekeeper’s confidence was won by 
a detective. The Court held the article not libellous per se. 

In Bennett v. Com. Adv. Assn., 230 N. Y. 125, various pub¬ 
lications attacked the plaintiff, who was a Congressman. 

Among other things, one article said: 

“Mr. Bennett is a disgrace to his constituency and 
to New York. He should be whipped out of public of¬ 
fice by all decent men. He has sufficiently shown the 
sort he is. To be attorney for the food contractor and 
then as Congressman to serve that contractor— 

“Congressman Bennett, who has been attorney for 
a food contractor at Ellis Island and who jockeyed 
through a rider to an appropriation bill that forbids 
Commissioner Howe to end the practice of giving a 
contractor a monopoly to make huge profits out of the 
food that arriving immigrants must buy of him, is 
smarting under exposure. Mr. Howe does not think it 
right that Bennett’s former client should make large 
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sums of money out of immigrants # It is doubtful 
if Congressman Bennett is open to legal prosecution.” 

The Court said in holding the publication libellous per se: 

“In view of what we have stated we trust it will 
clearly appear that an article may be libellous which 
does not charge a crime but makes accusations against 
a public official which show that he is unworthy of pub¬ 
lic trust and betrayer of civic confidence.” 

In Dali v. Time Inc., 252 App. Div. 636, the publication 
there contained these words: 

“FOREIGN NEWS 
FRANCE 
Son-in-Law 

Yesterday-son-in-law of President- 

shot himself in the White House in the presence of his 
estranged wife and Mrs.- (wife of the Presi¬ 

dent). He died later in the day.” 

The above statements are in quotation marks. Immedi¬ 
ately thereafter was the following, which was not quoted: 

“If such an event were so briefly reported in the U. S. 
Press, neither readers nor publishers would be satis¬ 
fied. Yet almost an exact parallel of that tragedy oc¬ 
curred in the Hotel Continental, Department of Prem¬ 
ier Gaston Domergue last week. Mention was limited 
to a few slender paragraphs in New York Newspapers 
and a close mouthed silence on the part of French offi¬ 
cialdom. ’ * 

Then followed another paragraph, also not quoted, which 
gave details of the suicide of the son-in-law of the French 
Prime Minister in the presence of the latter’s wife. 

There was no such suicide in the White House and defen¬ 
dant claimed that this was clear from the remainder of the 
publication. But abundant proof was given that many per¬ 
sons, including many customers of a commodity and broker¬ 
age house, believed that the suicide had actually taken place. 

A verdict of a jury for no cause of action was set aside 
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by the trial Judge, whose decision was affirmed by the Ap¬ 
pellate Division in a lengthy opinion holding that the pub¬ 
lication -was libellous per se. The decision was affirmed by 
the court of Appeals without opinion. That Court said, 
“The question of whether the libel charged here is libel as 
a matter of law is not before us.” 

The only remaining case cited by plaintiff is Morey v. 
Morning Journal Association, 123 N. Y. 207*. 

In that case publication w r as contained in a newspaper of 
the City of Rochester, where the plaintiff, a married man 
of good reputation resided and was engaged in business: 

“REFUSES TO BE RECONCILED.” 

“A Rochester Society Belle who insists upon being 
married: 

(Special to Morning Journal). 

“Rochester, N. Y., Oct. 10th. Upper Tendom is 
highly excited over a threatened breach of promise 
suit against John E. Marcy, Jr., a stockholder of the 
Union and Advertiser, and prominent in society cir¬ 
cles. A prominent belle will be plaintiff in the action. 
Marcy and his friends are moving to effect a reconcil¬ 
iation, but the young lady insists upon his marrying 
her.” 

That such publication held the plaintiff up to public scorn 
and ridicule as one guilty of immorality, shameful and dis¬ 
graceful conduct if not of crime, is manifest. 

The foregoing are the New York cases upon which plain¬ 
tiff relies. 

It is clear that while these cases declare the law of this 
state as to what must be the effect or tendency of publica¬ 
tions to constitute them libellous per se, none of the publi¬ 
cations are at all like the publication here in suit. 

Among the many cases cited by defendant are some from 
this State. 

In Hills v. Press Company, 122 Misc. 212, affirmed on 
opinion below in 212 A. D. 752, the Complaint was dismissed 
as not libellous per se. 
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In Seelman on Libel and Slander, the following was said 
covering this case: 

“Of a fuel administrator that he exercised favorit¬ 
ism as such, aiding certain dealers, refusing others, was 
unfair and inactive in work and in enforcing prosecu¬ 
tions was held not libellous * * # A publication to be 
libellous of a person must, or in case of a public officer, 
must touch him in his office and have a tendency to in¬ 
jure him therein by an accusation which shows him 
1 unworthy of public trust and a betrayer of public con¬ 
fidence * * 

In Tanzer v. Crowley Publishing Company, 240 App. Div. 
202, a criticism of a former Mayor more severe than here 
stated and bordering on a charge of unfitness for office was 
held not libellous per se. 

In O’Connell v. Press Publishing Co., 214 N. Y. 252, a 
publication stating that plaintiff invented a device "which 
might be used for criminal purposes, that he showed it to 
a person in “whose business it might be used and that it 
was so used for a criminal purpose, was held not to be li¬ 
bellous per se. 

There is a slight distinction between a publication relat¬ 
ing to a private citizen and one relating to a public officer. 
In a constitutional republic where freedom of speech and 
the press is guaranteed, comment on, or criticism of the po¬ 
litical or official acts or views of a public officer is not libel¬ 
lous per se, merely because it hurts his feelings or dis¬ 
tresses him. 

Unless such published words impute immorality, viola¬ 
tion of law, or charge expressly or by direct inference that 
he is corrupt, unworthy of public trust or a betrayer of 
civic confidence, or has been guilty of acts shameful and dis¬ 
graceful in character, the publication is not libellous per se. 

Tanzer v. Crowley Pub. Co., 240 A. D. 203, supra. 

Hills v. Press Company, 122 Misc. 212, affirmed 212 
A. D. 752, supra. 

Gardner v. Home Life Publishers, 237 App. Div. 200. 

Hamilton v. Eho, 81 N. Y. 116. 
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Crashley v. Press Pub. Co., 74 App. Div. 118, af¬ 
firmed 179 N. Y. 27. 

Briarcliffe Lodge Hotel Company v. C. S. Publishers 
et al., 260 N. Y. 106, 118. 

Defendant cites cases from various states to support its 
contention but no reference need be made to them as the 
law of libel varies in some of the states. 

But a newspaper may not publish false statements re¬ 
garding public officers if such statements are defamatory. 

Bingham v. Gaynor, 203 N. Y. 27, 32. 

The publication was not made concerning the plaintiff in 
his profession as a lawyer. It is not libellous in that respect 
if not relating to plaintiff in his profession. 

Keene v. Tribune Association, 76 Hun. 488. 

There have been decisions both ways in similar actions 
brought by this plaintiff against various newspapers based 
on this same publication or some variation or modification 
thereof. 

The U. S. District Court of the Northern District of Illi¬ 
nois (Eastern Division) in an opinion handed down July 1, 
1940, in an action by the same plaintiff against the Joliet 
Publishing Company held the publication there involved to 
be libellous per se. 

It appears in that case, however, that the publication 
contained additional matter not contained in the publica¬ 
tion here, w r hich additional matters showed the superior 
fitness of the applicant for such appointment and that he 
was second on a list of five recommended by the Cleveland 
Bar Association and that all the others were eliminated 
for reasons stated. 

It appears also that the laws of Illinois relating to crimi¬ 
nal libel have been adopted by the Supreme Court of Illi¬ 
nois as the definition of libel in a civil action as well as crim¬ 
inal. The opinion so states and cites as authority: 

Ogren v. Rockford Star Publishing Company, 288 Ill. 
405. 
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No such rule obtains in this State. 

Moreover, the opinion seems to be based on the ground 
that a charge that plaintiff is congressional spokesman for 
Father Coughlin, well known as bitter and vicious anti- 
Semitic and that joining with Father Coughlin in opposing 
the appointment of Freed “Solely because he is a Jew cer¬ 
tainly exposes plaintiff to public hatred, contempt and 
ridicule.” 

This case, therefore, is not in close analogy. 

While there have been three other decisions denying mo¬ 
tions to dismiss the complaint, one in the same U. S. Dis¬ 
trict Court in Illinois, one in the Eastern District of Wis¬ 
consin, and one in the Eastern District of Arkansas, whether 
the publication is like the one in Wisconsin or the one here 
does not appear, nor was any opinion written except a brief 
memo in the other Illinois case based solely on association 
with Father Coughlin. 

In one case in the State Courts of Ohio—Sweeney v. Bea¬ 
con Journal Publishing Company (Court of Common Pleas, 
Summit County) July 27,1940, the Court held that the pub¬ 
lication wras not libellous per se and dismissed the com¬ 
plaint. The publication was presumably much like the pub¬ 
lication here. In that case the Court said: 

“There were and probably still are, many people who 
look upon Father Coughlin as a modern oracle and Mes¬ 
siah. There are many people who are opposed to plac¬ 
ing people in office who are foreign born. 

“The Constitution of the United States will not per- 

| mit a foreign born person to hold the office of President. 
The executive and judicial departments of the Gov¬ 
ernment are equal and coordinate. How then can it 
be said to be unlawful to oppose the appointment of a 
foreign born person to the office of Judge. 

“There are a very large number of persons who are 
opposed to placing in public office persons whose re¬ 
ligious faith is other than what is known as Protes¬ 
tant.” 
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In the publication here involved, there is, of course, no 
charge of crime, immorality, corruption in office or shame¬ 
ful personal conduct, which would induce an evil opinion of 
him in the minds of right thinking people. 

Is there anything stated in the publication which would 
bring him into public ridicule, scorn or contempt. 

The Federal Constitution forbids any foreign born per¬ 
son from holding the office of President of the United 
States but there is no constitutional prohibition against a 
foreign born citizen holding any other Federal office, though 
a certain number of years of citizenship is prescribed for 
Senators, Congressmen, and perhaps other Federal Offi¬ 
cers. 

It should be accepted as true that many people have 
prejudices of some kind. Prejudices relating to nationality 
and religion are quite common even in this country of con¬ 
stitutional right, liberty and equality. 

The holding up of a person to ridicule, scorn or contempt, 
which makes a publication libellous per se is not that felt 
by co-religionists or co-nationalists, but ridicule, scorn or 
contempt of the general public or among right thinking 
people. 

Opposition to such appointment of a foreign born mem¬ 
ber of any foreign nationality could not fairly be said to 
have such effect or tendency. Nor could opposition to the 
appointment of a foreign born member of any religion 
fairly be said to have such effect and tendency. 

What is common knowledge, the Court must be deemed 
to know. 

That there has long been prejudice in this country 
against the foreign bom -who have come here must be ac¬ 
cepted and especially so against such foreigners who aspire 
to public office. 

The prejudice against foreign born holding public office 
was once so great in this country that shortly after the mid¬ 
dle of the last century a political party was formed to make 
sure that the government would rest only in the hands of 
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native born Americans. It was the “Native American 
Party” popularly called the “Know Nothing Party” be¬ 
cause it was a secret order and the members professed to 
know nothing when questioned about it. 

In the State elections of 1855 it carried most of New Eng¬ 
land, New York, Kentucky and California and gained some 
successes in other states. Thereafter it passed out of ex¬ 
istence as an organization. 

That was nearly a century ago but that feeling has con¬ 
tinued to some extent to this day. 

That there are such prejudices is greatly to be deplored. 
That there should be the fullest tolerance cannot be ques¬ 
tioned. 

There is without doubt some prejudice against the ap¬ 
pointment of any foreign born person, Jew or other, to 
judicial office despite the fact that there have been foreign 
born Jews and others appointed to high judicial office who 
have served with ability and conspicuous fidelity to our 
country. 

Though a man well fitted for judicial office should not be 
opposed because he is a foreign born Jew, nevertheless a 
false statement that a Congressman who is also a lawyer 
opposed the appointment of a certain man on such ground, 
does not hold or tend to hold him up to public scorn, con¬ 
tempt or ridicule, and is not for any other reason libel¬ 
lous per se. 

The motion to dismiss the complaint is granted. 

January 8, 1941. 
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UNITED STATES DISTRICT COURT 
Northern District of New York 
Chambers of Judge Frank Cooper, Albany, N. Y. 

January 9, 1940. 

Messrs. De Graff & Foy, 

Attorneys at Law, 

11 North Pearl Street, 

Albany, N. Y. 

Mr. Charles G. Fryer, 

Attorney at Law, 

243 State Street, 

Schenectady, N. Y. 

Martin L. Sweeney v. Schenectady Union Publishing 

Company. 

Gentlemen: 

In the opinion recently sent you there was no statement 
that plaintiff may amend his complaint within 20 days. 

This should be added to the opinion and contained in the 
order. 

Very truly yours, 

Frank Cooper. 

U. S. D. J. 

Copy to Mr. Glen A. Porter, 

Clerk U . S. Court , 

Utica, N. Y. 


Certified Copy. 

United States of America, 

Northern District of New York, ss: 

I, G. A. Porter, Clerk of the United States District Court 
in and for the Northern District of New York, do hereby 
certify that the annexed and foregoing is a true and full 
copy of the original OPINION in the matter of Martin L. 
Sweeney v. Schenectady Union-Star Publishing Company. 
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Civil 302 now remaining among the records of the said 
Court in my office. 

In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Utica, 
N. Y., this 9th day of September, A. D. 1941. 

G. A. Porter, 

(Seal) Clerk. 

Endorsed: Civil 302. United States District Court, 
Northern District of New York. Martin L. Sweeney v. 
Schenectady Union-Star Publishing Company. Certified 
Copy Opinion. Frank Cooper, U. S. District Judge. Origi¬ 
nal filed Jan. 9, 1941. G. A. Porter, Clerk. 
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OPINION OF ALLRED, J., IN SWEENEY v. CALLER- 
TIMES PUBLISHING CO. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 


C. A. No. 62 


Martin L. Sweeney 


v. 

Career-Times Publishing Co. 


Hon. James B. Hubbard, of Corpus Christi, Texas, 
for plaintiff; 

Messrs. Mobley, Roberts & Lockett, of Corpus Christi, 
. Texas, for defendant. 


August 21, 1941 


Memorandum : 

Plaintiff, a congressman and member of the bar in the 
State of Ohio, brought this suit on December 6,1939, against 
defendant, a Texas corporation, for damages for alleged 
libel in a syndicated column under the title “Washington 
Daily Merry-Go-Round! ’ ’ The case is almost identical with 
those brought in other states of the Union in which plaintiff, 
alleging no special damage, takes the position that the ar- 
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tide is libelous per se. It reads (italicizing the part al¬ 
leged to be false and defamatory 1 as follows: 

“A hot behind-the-scenes fight is raging in democratic 
congressional ranks over the effort of Father Coughlin 
to prevent the appointment of a Jewish judge in Cleve¬ 
land. 

“The proposed appointee is Emerich Burt Freed, 
U. S. district attorney in Cleveland and former law 
partner of Senator Bulkley, who is on the verge of be¬ 
ing elevated to the U. S. district court. 

“This has aroused the violent opposition of Rep. 
Martin L. Sweeney, democrat of Cleveland, known as 
the chief congressional spokesman of Father Coughlin. 

“Basis of the SWecwey-Coughlin opposition is the 
fact that Freed is a Jew, and one not born in the United 
States. Born in Hungary in 1897, Freed was brought 
to the United States at the age of 13, was naturalized 
, 10 years later. 

“Justice department officials say he has made an ex¬ 
cellent record as U. S. attorney, is able, progressive, and 
was second on the list of judicial candidates submitted 
by the executive committee of the Cleveland Bar Asso¬ 
ciation. First on the list was Carl Friebolin, whom jus¬ 
tice department officials say they would have gladly ap¬ 
pointed despite his age of 60, had he not eliminated 
himself voluntarily for physical reasons. 

“Two others on the bar association’s list, Walter 
Kinder and Harry Brainard, were eliminated because 
of big business or reactionary connections. Last on the 
list was Dan B. Cull, former Common Pleas Court 
judge, and an excellent appointment except that he hap¬ 
pens to be a Catholic and the last two judicial appoint¬ 
ments in Ohio have been Catholics. So the justice de- 

i The portion alleged to be false and defamatory was by bill of particulars. 

Defendant’s first motion for bill of particulars called for the entire article 
and the designation of that portion claimed to be false and defamatory. By 
stipulation of the parties in writing, the Court entered an order on January 
27, 1941, granting the motion, the bill of particulars to be filed within twenty 
days. Thereafter plaintiff’s counsel complied in part by attaching to the 
original complaint a copy of the entire article, but overlooked the request in 
the motion for the designation of that portion claimed to be false and de¬ 
famatory. 

Thereafter defendant moved to strike the complaint and to dismiss on ac¬ 
count of plaintiff’s failure to comply with the order. After hearing and 
argument, upon the earnest insistence of plaintiff’s counsel, he was permitted 
to file a further bill of particulars setting out the portions italicized above 
as false and defamatory. In the supplemental bill of particulars plaintiff says: 
“As to the other statements in said article, plaintiff has no knowledge or 
information sufficient to form a belief as to their truth or falsity. ’ ’ 
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partment returned to the No. 2 man on the list, a Jew. 

Irate, Congressman Sweeney is endeavoring to call 
a caucus of Ohio congressmen, Dec. 26 , to protest 
against Freed r s appointment.” 

Defendant originally filed a motion to strike, a motion to 
dismiss and, having answered on the merits, now renews the 
motion to dismiss and asks for judgment on the pleadings. 

Almost the identical complaint has been held not to be 
libelous per se in the following reported cases: Sweeney 
v. Newspaper Printing Corp. (Tenn. Sup.) 147 F. 2d 406; 
Sweeney v. Beacon Jr. Pub. Co. (Ohio Ct. of App.) 35 N. E. 
2d 471, appeal dismissed by Ohio Sup. 34 N. E. 2d 764; 
Sweeney v. Capital News Pub. Co. (D. C. Idaho) 33 F. 2d 
355. Numerous dismissals, not yet published, from Arkan¬ 
sas, Dist. of Columbia, Florida, Kansas, Ohio, Pennsylvania, 
Tennessee and Virginia are also cited by defendant. 

The leading case for plaintiff, holding the article to be 
libelous per se, is by a divided court, Sweeney v. Schenec¬ 
tady Union Pub. Co., 2nd Cir., — F. 2d —, decision dated 
July 18,1941, in which there was a strong dissent by Judge 
Clark and in which a motion for rehearing is pending. It is 
to be noted that this opinion is based upon court construc¬ 
tions of the libel laws of New York State 2 ; and the Court 
seemingly regarded as most libelous the statement that 
Sweeney was the spokesman in Congress of Father Cough¬ 
lin, of which plaintiff does not here complain or allege to be 
false. 3 

2 Making libelous per se the publication of ‘ * words which tend to expose 
one to public hatred, shame, obloquy, contumely, odium, contempt, ridicule, 
aversion, ostracism, degradation, or disgrace, or to induce an evil opinion 
of one in the minds of right-thinking persons, and to deprive one of their 
confidence and friendly intercourse in society.’ 7 These court-made definitions 
of libel are much more sweeping than the exclusive definition contained in the 
Texas statute. (Art. 5430, Vernon’s Civil Statutes of Texas.) 

s In this case plaintiff does not allege in his bill of particulars the falsity 
of the statement that he was “known as the chief congressional spokesman of 
Father Coughlin”; nor does he allege falsity of the statement that the “basis 
of the.. .Coughlin opposition is the fact that Freed is a Jew and one not 
born in the United States; ’ ’ nor does he allege the falsity of the statement 
that the basis of his own opposition was that Freed was “not born in the 
United States.” He avoids this last by alleging the falsity of the statement 
“basis of the Sweeney .. .opposition is the fact that Freed is a Jew,” leaving 
out an allegation of the falsity of the statement “and one not born in the 
United States.” 
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While decisions from other states are helpful; (and the 
decisions of the Supreme Court of Tennessee, Court of Ap¬ 
peals of Ohio and the Idaho District Court seem to me to 
be the better reasoned), the case here must be controlled by 
Texas law. Erie Ry. Co. v. Thompkins, 304 U. S. 64. 

“Libel” is defined in Art. 5430, Vernon’s Civil Statutes 
of the State of Texas, 4 and no other definition can be con¬ 
sidered in determining whether the publication is libelous. 
Times Pub. Co. v. Ray (Tex. Civ. App.) 1 S. W. 2d 471; 
Deen v. Snyder (Tex. Civ. App.) 57 S. W. 2d 338, 27 Tex. 
Jur. Sec. 2, pp. 586-8S. To hold the publication libelous in 
itself, under the statute, would be going further than any 
Texas court has yet ventured. 

The principal Texas case relied upon by plaintiff is Jen¬ 
kins v. Taylor (Tex. Civ. App.) 4 S. W. 2d 466, in which the 
Court reaches the conclusion, “although not without some 
difficulty,” that it was libelous per se to falsely accuse a 
member of the Legislature with denouncing the medical pro¬ 
fession in language that “could not have been more vehe¬ 
ment” had it been used in “describing a class known to be 
criminal throughout,” because it was in effect “charging 
such official with such conduct as would impair his fitness 
for the office of legislator and subject him to censure or 
reprimand before the bar of the House of which he was a 
member.” The Court also held that a statement that plain¬ 
tiff “misquoted from health publications and journals to 
prove the dishonesty of your committee” was libelous per 
se because it amounted to a statement that plaintiff 
“charged the members of the legislative committee of the 
State Medical Association with dishonesty .. . and in effect 
was a charge that he was guilty of uttering a slander.” The 
Court expressly recognized the general rule in Texas that 
a statement concerning a public official, in order to be libel- 

« “Article 5430. Definitions. A libel is a defamation expressed in printing 
or writing, or by signs and pictures, or drawings tending to blacken the 
memory of the dead, or tending to injure the reputation of one who 
is alive, and thereby expose him to public hatred, contempt or ridicule, or 
financial injury, or to impeach the honesty, integrity, or virtue, or reputation 
of any one, or to publish the natural defects of any one and thereby expose 
such person to public hatred, ridicule, or financial injury. (Acts 1901, p. 30.) 
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ous per se, must be of such a character as, if true, would 
subject him to removal from office, Cotulla v. Kerr, 74 Tex. 
89, 11 S. W. 1058, but holds that this rule does not apply 
to a member of the Legislature, since, under the Texas con¬ 
stitution, the House of Representatives is authorized to 
“punish members for disorderly conduct.” 

While “the same rule with reference to a false statement 
of fact regarding an individual in private life applies to can¬ 
didates and officers, and the law protects their reputation 
w r ith the same sanctity,” (Jenkins v. Taylor, supra), plain¬ 
tiff does not contend that the article libels him in his pri¬ 
vate capacity; on the contrary, he says it affects him as a 
public officer and as an attorney, tending “to convey that 
plaintiff was and is guilty of un-American, racial prejudices 
against persons of Jewish origin and guilty of conduct un¬ 
becoming a public officer.” 

As pointed out in Sweeney v. Beacon Journal Pub. Co., 
supra, the “publication does not speak of the congressman 
as a lawyer nor does it infer his activities were pursued in 
that capacity. It deals entirely with the activities of a pub¬ 
lic officer in his connection with a matter entirely political 
in character.” (Italics supplied). 

“As a general rule a publication concerning a public of¬ 
ficer, in order to be libelous per se, must be of such a char¬ 
acter as, if, true, would subject him to removal from office,” 
27 Tex. Jur., Sec. 12, p. 606; Cotulla v. Kerr, supra; Nunn 
v. Webster (Tex. Comm. App.) 260 S. W. 157. 

Plaintiff does not contend that the facts stated in the pub¬ 
lication would afford grounds for removal; but, pointing to 
his oath as congressman to support, defend and bear true 
faith and allegiance to the Constitution, which prohibits, 
among other things, any religious test as a qualification for 
Federal office, says, in his brief: “It certainly is a charge 
of want of integrity and misconduct in office.” This con¬ 
clusion seems to be rather overdrawn. As pointed out in 
the reported cases, plaintiff has no duty in connection with 
the appointment of a United States District Judge. The 
President appoints, with the advice and consent of the Sen- 


34 


at^. A congressman has no right or duty, in law, to even 
recommend. His is no more than the privilege of the aver¬ 
age citizen to recommend or oppose the appointment if he 
so desires. As a political custom, a courtesy to the con¬ 
gressman, his recommendation may sometimes be of con¬ 
siderable weight. But, having no duty, in law or in fact, a 
statement that he opposed an appointment because of the 
race, religion, or place of birth of an applicant is not libel¬ 
ous. The average reader could as easily deduce that the 
congressman thought perhaps the President might appoint 
too many of a particular race, or too many not native born, 
or that a representative of another class group should be 
appointed due to the preponderance of that group in the 
community; or that the congressman just wanted some other 
man appointed and was urging the fact of race and foreign 
birth in the hope that the appointment might be given to 
his choice. 

The test is: “What effect would the publication have up¬ 
on the mind of an ordinary reader? WTiat construction 
would he have put upon it?” A. H. Belo & Co. v. Smith, 91 
Tex. 221, 42 S. W. 850, 851. It would be a rather violent 
presumption to say that the effect of the publication upon 
the mind of the “ordinary reader” would be that plaintiff 
is not a man of integrity or was guilty of any misconduct in 
office. As stated by the majority opinion in the New York 
case (Sweeney v. Schenectady Union Pub. Co., supra), “cer¬ 
tainly the time and place of publication must be given due 
weight and effect.” It seems to me this Court should not 
close its eyes to the fact that the “ordinary reader” of de¬ 
fendant Corpus Christi, Texas, Caller-Times probably never 
heard of Congressman Sweeney before the publication, 
didn’t remember his name five minutes afterward and did 
not care whether he opposed the appointment of Freed, or 
on what grounds. Certainly the publication could hardly 
have conveyed the impression that he was anti-Semitic or 
un-American. As a general rule, “ordinary readers” in 
these parts are fortunately tolerant and skeptical, espe¬ 
cially as to political matters. They subscribe to the general 
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principle, recognized by statute 5 and decisions, that news¬ 
papers are free to publish and comment concerning a public 
officer so long as they do not falsely charge him with such 
conduct as would subject him to removal from office. 

The same general rule applies to candidates as to public 
officers. It is never libel to charge that one is opposed to, 
or in favor of, legislation on which the citizenship of the 
state may take opposite views, Brown v. Houston Printing 
Co., (Tex. Civ. App.) 255 S. W. 254®; or that a sheriff was 
absent from his office when a deputy phoned, resulting in 
escape of a murderer and a three year search, and further 
stating that there was delay in getting a warrant, Houston 
Pub. Co. v. Thomas (Tex. Civ. App.) 262 S. W. 243. 

In a letter from plaintiff’s non-resident counsel, the state¬ 
ment is made: 

“As we see it, the crux of the matter which should 
be in the mind of every judge faced with the question 
is this: just how the judge would feel if it was charged 
that he had decided a case against a litigant because the 
party was a Jew.” 


In the first place, the publication considered as a whole, 
as it must be, (27 Tex. Jur., Sec. 14) and ascertaining its 
meaning from the language used as commonly understood 
(27 Tex. Jur., Sec. 13), is not susceptible to this construc¬ 
tion. Further, a Judge is under an altogether different 
form of oath 7 from that of a congressman. Again, it is not 

s Art. 5432. Vernon’s Civil Statutes, making privileged reports and com¬ 
ments on legislative proceedings, acts of public officials and other matters 
of public concern published for general information. 

«In this case the article alleged that plaintiff was a candidate on the Fer¬ 
guson (impeached Governor of Texas) ticket; that he was a “Ferguson man” 
and that this meant that he was opposed to the Hoppy “win the war” legis¬ 
lation, etc. Plaintiff denied that he was a “Ferguson man” or a candidate 
on that ticket; and alleged, by innuendo, that the publication as a whole meant 
that he was not a loyal American citizen. 

7 Title 28, Sec. 372. “I do solemnly swear that I will administer justice 
without reaped to persona, and do equal right to the poor and to the rich; 
that I will faithfully and impartially discharge and perform all the duties 
incumbent upon me as United States District Judge according to the best 
of my abilities and understanding, agreeably to the Constitution and laws 
of the United States: So help me God.” (Italics supplied.) 
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a question of how a Judge or plaintiff might feel about it; 
mere injury to the feelings of a public officer cannot be the 
basis of an action. Ferguson v. Houston Press Co. (Tex. 
Civ. App.) 1 S. W. 2d 387, affirmed (Tex. Comm. App.) 12 
S. W. 2d 125. A Judge might not “feel” very good about a 
newspaper report that he was “reactionary.” Such a re¬ 
port might conceivably make him hated in some quarters 
and popular in others. All Judges, I assume, feel in their 
own minds they are liberal; but a charge against a Judge, 
however untrue, that he is not liberal or is reactionary 
would hardly be libelous. As pointed out by Judge Clark 
in his dissenting opinion in the New York case, the broad 
sweep of the rule for which plaintiff contends “would take 
iii comments found day after day in the most conservative 
newspapers, either as direct statements or as quotations of 
responsible critics, that a public official, particularly a leg¬ 
islator, is pro or anti-labor, or pro or anti-Nazi; or pro or 
anti this or that race, color or creed.” 

While a public officer or candidate cannot be libeled any 
more than any other citizen, he cannot go about w’ith his 
feelings on his sleeve. Public officials and candidates are 
legitimate subjects for news and comment. While they can¬ 
not be libeled, they must reconcile themselves to occasional 
“yams” wrhich, however hurtful to their feelings, are not 
actionable. 

Which leads to a discussion of defendant’s second prop¬ 
osition: that under the Texas statutes and decisions the 
article complained of was privileged. Plaintiff says this 
is a matter of defense and wnll have to aw’ait proof. This 
would ordinarily be true if so much were not admitted in the 
pleadings. 

As pointed out in footnote (3) above, plaintiff, by filing 
his bill of particulars, does not deny that he was known 
as the congressional spokesman of Father Coughlin, or that 
the basis of Father Coughlin’s opposition to Freed was that 
he was a jew, not born in the United States; nor does he 
deny that the basis of his own opposition was that Freed 
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was not born in the United States. He does not dispute 
that a hot behind-the-scenes fight was raging in the Demo¬ 
cratic congressional ranks over Father Coughlin’s effort to 
prevent the appointment of Mr. Freed, then United States 
District Attorney, who had an excellent record, endorsed by 
the executive committee of the Cleveland Bar Association. 
True, he denies that the basis of his own opposition was that 
Freed was a Jew. The statement in the publication as to the 
basis of plaintiff’s opposition appears, at first blush, to be 
one of fact; but it may as well be a conclusion from the 
other facts stated. 

While, in order to come under the statutory privilege, a 
distinction is sometimes drawn between statements of fact 
regarding acts or utterances of officers or candidates, and 
comment thereon, Jenkins v. Taylor, supra, and a newspaper 
cannot make untrue and libelous statements and then com¬ 
ment thereon, ascribing corrupt motives to an officer, Enter¬ 
prise Co. v. Wheat (Tex. Civ. App.) 290 S. W. 210, A. H. 
Belo & Co. v. Looney (Tex. Sup.) 246 S. W. 777, yet it is not 
necessary that the facts be established as true, (a perfect 
defense), before a newspaper publisher can avail himself of 
the qualified privilege, Nunn v. Webster, supra. Texas 
courts, while carefully protecting the right of a citizen to 
his good name, have, with equal zeal, progressively recog¬ 
nized the right of newspapers to make reasonable and fair 
comment on the acts of public officials or matters of public 
concern for general information, Express Pub. Co. v. 
Keeran (Tex. Comm. App.) 2S4 S. W. 913, Westbrook v. 
Houston Chronicle Pub. Co. (Tex. Comm. App.) 102 S. W. 
2d 197. 

It is not enough to say this privilege shall never be denied 
and then extend it only as a matter of defense. It would in 
effect be a denial of the freedom of the press to say that 
reputable newspapers would have to defend themselves 
from such suits as this. It would make them unduly hesi¬ 
tant, fearful. It would lead to endless litigation even though 
the “pickings” at the hand of juries be small. In my judg- 
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ment enough facts are admitted to justify, as a reasonable 
deduction or comment, the columnist’s statement as to the 
basis of plaintiff’s opposition to Freed’s appointment. It 
is, therefore, entitled to the qualified privilege recognized 
in Texas without defendant, being put to the burden of 
proving the truth of every item or deduction, Nunn v. Web¬ 
ster, supra. 

Defendant’s motion to dismiss will be granted. Counsel 
may prepare and tender to the Clerk an order accordingly. 

JAMES V. ALLRED 

Judge 

Done at Houston, Texas, 
this 21st day of August, 

A. D., 1941. 

Endorsed: C. A. No. 62—In the District Court of the 
United States for the Southern District of Texas Corpus 
Christi Division ... Martin L. Sweeney v. Caller-Times Pub¬ 
lishing Company . . . Memorandum of the Court granting 
defendant’s Motion to Dismiss . . . Filed 23rd day of Au¬ 
gust, 1941 . . . Hal V. Watts, Clerk, By 0. W. Reichert, 
Deputy. 


Certified Copy 

United States of America, 

Southern District of Texas , ss: 

I, Hal V. Watts, Clerk of the United States District Court 
in and for the Southern District of Texas, do hereby certify 
that the annexed and foregoing is a true and full copy of the 
original Memorandum of the Court Granting Defendant’s 
Motion to Dismiss, In the case of Martin L. Sweeney, v. 
Caller-Times Publishing Company. No. 62 Civil Action, 
now remaining among the records of the said Court in my 
office. 
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In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Corpus 
Christi, Texas, this 9th day of September, A. D. 1941. 

HAL V. WATTS, 

Clerk. 

By J. A. MOUNT, 

(Seal) Deputy Clerk. 

Endorsed: Civil Action No. 62 United States District 
Court Southern District of Texas. Martin L. Sweeney vs. 
Caller-Times Publishing Company. Certified Copy. Mem¬ 
orandum of the Court Granting Defendant’s Motion to 
Dismiss. 

DISSENTING OPINION OF JUDGE CLARK IN 
SWEENEY v. SCHENECTADY UNION PUBLISH¬ 
ING COMPANY ON APPEAL BEFORE THE 
UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE SECOND CIRCUIT. 

Clark, Circuit Judge (dissenting): 

The decision herein seems to me not in accordance with 
New York law, where the right of comment on a public 
official has been safeguarded in a practical way by “a 
somewiiat different rule” than in ordinary cases and “a 
clear charge of corruption or gross incompetence holding 
one up to disgrace and contumely” is required; even an im¬ 
putation of corrupt or dishonorable motives will be justified 
as fair comment if it is a reasonable inference from the 
facts, Tamer v. Crowley Pub. Corp., 240 App. Div. 203, 268 
N. Y. S. 620, 622; Gardner v. Home Life Publications, Inc., 
237 App. Div. 200, 260 N. Y. S. 872, 874; Hills v. Press Co., 
122 Misc. 212, 202 N. Y. S. 678, 681, affirmed 214 App. Div. 
752, 209 N. Y. S. 848. And so the cited cases hold not 
libelous per se comments on public officers more directly 
suggesting corrupt motives than does the one here—which 
charges rather bigotry and prejudice than corruption or 
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impropriety in office. In the Tamer case the comment at¬ 
tributed dishonorable motives to a mayor in his appoint¬ 
ment of a city attorney; in the IIills case the comment 
charged special favoritism by a city fuel administrator to 
particular coal dealers and in the prosecution of cases. I 
think it clear that the charge must go to the extent of defi¬ 
nite impropriety in office, as in Bennet v. Commercial Ad¬ 
vertiser Ass’n, 230 N. Y. 125, 129 N. E. 343, but clearly not 
in the present case, before recovery can be had without 
proof of special damages. 

Moreover, this view seems to be general, as shown by the 
fact that the majority of the many actions brought by this 
plaintiff against various newspapers based on this same 
article have been dismissed. Many cases were disposed of 
without reasoned opinions; of those where the matter is 
discussed, reference may be made to the persuasive reason¬ 
ing of the Tennessee Supreme Court speaking through 
Chief Justice Green in Sweeney v. Newspaper Printing 
Corp., 147 S. W. 2d 406, of Cavanah, D. J., in Sweeney v. 
Capital Neics Pub. Co., D. C. Idaho, 37 F. Supp. 355, of the 
Ohio Court of Appeals, affirming the dismissal below, in 
Sweeney v. The Beacon Journal Publishing Co., 9th Dist., 
No. 3352, decided Feb. 27,1941, appeal dismissed Ohio Sup., 
34 N. E. 2d 764, May 7, 1941, and of the district court in 
this case. Of such opinions to the contrary we find only 
two, both by the same district judge in the Northern Dis¬ 
trict of Illinois, apparently unreported, and based upon an 
interpretation of Illinois law as limiting comment on pub¬ 
lic officers. 

Not only does this seem to me, therefore, new law at least 
for New York State, but also definitely disturbing law. It 
would be a fine world to live in if onlv tolerance were so 
usual that a charge of the lack thereof against a public of¬ 
ficial could be so presumptively untrue that it would seem 
on its face unfair and libelous. But in our present world 
we must not take the naive view that what ought to be is, 
and that whoever suggests the contrary is a slanderer; for 
if we do so, we shut off all healthy criticism of prejudice, 
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and allow bigotry full scope to act with impunity. Even 
more dangerous is the rationale of the decision that a com¬ 
ment leading an appreciable number of readers to hate or 
hold in contempt the public official commented on is libelous 
per se. Its broad sweep would take in comments found 
day after day in the most conservative newspapers, either 
in direct statement or as quotations of responsible critics, 
that a public official, particularly a legislator, is pro- or anti¬ 
labor, or pro- or anti-Nazi, or pro or anti this or that race, 
color, or creed. Minority comment on labor, religious and 
political views and activities of politicians becomes there¬ 
fore hazardous. And the making of fine distinctions in 
rationale is indicated by the implication that a comment sug¬ 
gesting plaintiff’s objection to the judicial candidate for his 
foreign birth alone would have been proper. Of course, the 
uncertain threat of suit, invited by a rule at once so vague 
and so extensive, is a restriction on freedom of the press 
almost as direct as a rule of clear liability. 

I do not think it an adequate answer to such a threat 
against public comment, which seems to me necessary if 
democratic processes are to function, to say that it applies 
only to false statements. For this is comment and inference, 
as the Tamer case suggests, and hence not a matter of ex¬ 
plicit proof or disproof. The public official will always re¬ 
gard himself as not bigoted, and will so testify, sincerely 
enough. And then the burden of proving the truth of the 
defense will rest upon the commentator, who must sustain 
the burden of showing his inference true. If he fails in even 
a minority of the suits against him—as the sporting element 
in trials to juries susceptible to varying shades of local 
opinion would make probable—he is taught his lesson, and 
a serious brake upon free discussion established. But the 
common-law requirement of proof of special damages gives 
him the protection he needs, while at the same time it does 
prevent him from causing really serious injury and loss by 
false and unfair statements. That should be the rule ap¬ 
plied here, as the district court held. 
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Chronology of suits by Representative Martin L. Sweeney 
against the authors of the “Washington Daily Merry- 
Go-Round” and Distributors and Publishers of the Ar¬ 
ticle of December 23, 1938, regarding Mr. Sweeney and 
District Attorney Freed. 

May 25,1939 Suit filed in District of Columbia against 

United Feature Syndicate, Inc., and the 
present appellees. 

June 5,1939 Suit filed in U. S. District Court for 

Southern District of New York against 
United Feature Syndicate, Inc. 

November, 1939, Suits filed against 3 newspapers in Ari- 
to zona, 3 in Arkansas, 1 in Florida, 1 in 

December, 1940 Idaho, 4 in Illinois, 10 in Kansas, 6 in 

Massachusetts, 2 in Missouri, 3 in New 
York, 9 in Ohio, 13 in Pennsylvania, 1 in 
South Carolina, 2 in Tennessee, 1 in 
Texas, 7 in Virginia, 2 in Washington, 3 
in West Virginia, 1 in Wisconsin, and 1 
in Panama. 

March, 1940 Motion to dismiss suit against Illinois 

Publishing and Printing Co. denied by 
U. S. District Court for Northern District 
of Illinois, Eastern Division, Judge Holly. 

June, 1940 Motion to dismiss suit against Blade- 

Empire Publishing Company overruled 
by U. S. District Court for District of 
Kansas, First Division, Judge Hopkins. 
(The same judge later dismissed this suit 
and nine others.) 

July, 1940 Motion to dismiss suit against Joliet 

Printing Co. denied by Judge Holly. 
Motion to dismiss suit aganst Gazette 
Publishing Co. denied by U. S. District 
Court for Eastern District of Arkansas, 
Western Division, Judge Lemley. (The 
same judge later dismissed this suit and 
another.) 
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September, 1940 

January, 1941 


January, 1941 
February, 1941 


Motion to dismiss suit against Milwaukee 
Publishing Co. denied by U. S. District 
Court for Eastern District of Wisconsin, 
Judge Duffy. 

Suit against Akron Beacon Journal dis¬ 
missed, on demurrer, by Court of Com¬ 
mon Pleas, Summit County, Ohio (Appel¬ 
lees’ App. 2). 

Suit against Martinsville Daily Bulletin 
dismissed, on motion of defendant, by U. 
S. District Court for Western District of 
Virginia, Judge Barksdale. 

Dismissal of suit against Nashville Ten¬ 
nesseean, on demurrer, affirmed by deci¬ 
sion of Tennessee Supreme Court (147 S. 
W. 2d. 406). 

Suit against Schenectady Union-Star 
dismissed, on motion of defendant, by 
U. S. District Court for Northern District 
of New York, Judge Cooper (Appellees’ 
App. 4). 

Jury verdict for defendant in suit against 
Clarksburg Exponent, in U. S. District 
Court for District of West Virginia. 

Jury disagreement upon trial of above 
mentioned suit against Illinois Printing 
and Publishing Co. 

Jury verdict for defendant in suit against 
United Features Syndicate in U. S. Dis¬ 
trict Court for Southern District of New 
York. 

Decision by Court of Appeals for Ninth 
Judicial District of Ohio, upholding dis¬ 
missal of suit against Akron Beacon- 
Journal (Appellees’ App. 3). 

Suit against Jacksonville Times-Union 
dismissed in 4th Circuit Court of Florida 
upon motion of plaintiff’s counsel. 
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March, 1941 


April, 1941 

i 


May, 1941 


May to 
July, 1941 

June, 1941 


Decision by U. S. District Court for Dis¬ 
trict of Idaho, Judge Cavanah, dismissing 
suit against Boise Capital News on mo¬ 
tion of defendant (37 F. Supp. 355). 

Decision by U. S. District Court for Dis¬ 
trict of South Carolina, Judge Lumpkin, 
dismissing suit against Greenwood Index- 
Journal on motion of defendant (37 F. 
Supp. 484). 

Suit against Washington Times-Herald 
and Pearson and Allen dismissed by U. S. 
District Court for District of Columbia, 
Judge O’Donoghue, on motion of defen¬ 
dants. 

Suit against Chattanooga Free Press dis¬ 
missed by U. S. District Court for East¬ 
ern District of Tennessee, Southern Divi¬ 
sion, Judge Darr, on motion of defendant. 

Decision of Ohio Supreme Court (34 N. 
E. 2d. 764) denying certiorari in Akron 
Beacon-Journal case. 

Suits against Allentown Chronicle and 
News, Lancaster Intelligencer-Journal, 
and Philadelphia Record dismissed by 
U. S. District Court for Eastern District 
of Pennsylvania on motion of defendants. 

Suits against Gazette Publishing Co. and 
Pine Bluff Commercial dismissed by 
Judge Lemlev. (See note of previous de¬ 
nial of motion to dismiss in July, 1940.) 

Suits against nine Ohio newspapers dis¬ 
missed on authority of Beacon-Journal 
case. 

Suits in ten cases in Kansas dismissed bv 
Judge Hopkins. 

Suits in two cases in Virginia dismissed 
by U. S. District Court for Eastern Dis¬ 
trict of Virginia, Judge Way. 
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July, 1941 


August, 1941 


October, 1941 


U. S. Circuit Court of Appeals for Second 
Circuit, Judges Chase and Learned Hand, 
Judge Clark dissenting, reverse Judge 
Cooper on appeal in suit against Sche¬ 
nectady Union Publishing Company. 

Suit against Caller-Times Publishing 
Co. dismissed by U. S. District Court for 
Southern District of Texas, Corpus 
Christi Division, Judge Allred. 

Cases pending, in addition to the instant 
case: 

Arizona—3 cases 
Arkansas—1 case 

Illinois—3 cases, including one on which 
jury disagreed 

Kansas—10 cases, in which suits were dis¬ 
missed in June, 1941, appealed in Sep¬ 
tember, after decision of Circuit Court 
for Second Circuit 
Massachusetts—6 cases 
Missouri—2 cases 

New York—4 cases, including one on ap¬ 
peal after jury verdict for defendant 
(United Features Syndicate, Inc.) and 
one (Schenectady Union Publishing Co. 
case) in which execution of mandate has 
been stayed pending action of U. S. Su¬ 
preme Court on petition for writ of cer¬ 
tiorari. 

Pennsylvania—9 cases, including the 
three, now on appeal, in which suits 
were dismissed by Judge. 

Virginia—4 cases 
Washington—1 case 
West Virginia—2 cases 
Wisconsin—1 case 
Panama—1 case 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1941. 


No. 7932. 


Martin L. Sweeney, Appellant , 
v. 

Eleanor M. Patterson, trading as the Washington Times- 
Herald, Drew Pearson and Robert S. Allen, 

Appellees. 

APPELLANT’S REPLY BRIEF. 


Appellees’ brief fails to cite any applicable authority in 
this jurisdiction to sustain its assertion that the publication 
is not libelous per se. 

Reliance is placed, in the main, on several state and dis¬ 
trict court opinions—the decision of the Second Circuit 
Court of Appeals in Sweeney v. Schenectady Union Publish¬ 
ing Co ., 122 F. 2d 288, rehearing denied August 15, 1941, 
being brushed aside as not the law—not even in New York 
(Appellees’ Br. 16)! 

Appellees further assert that a publication libeling a 
“political leader” must be read in the light of the fact that 
the public does not take seriously libelous attacks on poli¬ 
ticians. Cited as authority for this proposition is an Illi¬ 
nois case, Sullivan v. Illinois Publishing and Printing Co., 
186 HI. App. 268, 55 A. L. R. 862 (Appellees’ Br. 20). Yet 
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it is interesting to observe that in two Illinois cases, 
Sweeney v. Illinois Publishing and Printing Co., et al., Civil 
No. 1201 (unreported) and in Sweeney v. Joliet Printing 
Co., Civil No. 1204 (unreported), involving identical pub¬ 
lications as here in issue, the United States District Court 
for the Northern District of Illinois rendered memoranda 
opinions in both cases denying defendants’ motions to dis¬ 
miss. 

In the Illinois Publishing and Printing Company case, 
Judge Holly stated: 

“It is not fair criticism of the public acts of a public 
official * * *. The offending article states as a fact 
that plaintiff has joined with Father Coughlin in op¬ 
posing the appointment of one Emerich Burt Freed 
to a judicial position solely because Freed is a Jew.” 
(Italics ours.) 

In the opinion in the Joliet Printing Company case, the 
Court refuted entirely the contentions advanced by appellees 
as resting upon the decision in Sullivan v. Illinois Publishing 
and Printing Company, supra, by stating (Judge Holly): 

“It is one of the fundamentals of our institutions 
that neither race nor creed shall disqualify one from 
holding public office. The article in question in effect 
charges plaintiff with being unworthy of his position 
as a Congressman of the United States in making the 
Jewishness of Emerich Burt Freed a test of his quali¬ 
fication to hold office.” 

And whether publishers of newspapers have greater privi¬ 
leges to malign and calumniate the individual, simply be¬ 
cause the individual is a public official, was answered with 
marked clarity by Judge Holly in the Joliet Printing Com¬ 
pany case, wherein he stated: 

4 ‘ Counsel also contend that publishers of newspapers 
have greater privileges in respect to publication than 
others might have but such is not the law in Illinois. 
Commenting on just such a contention the Supreme 
Court of the state said in the Ogren case, supra, at p. 
417. 


3 


‘It is not the privilege or duty of one publishing 
a newspaper to publish libelous matter against any 
candidate for public office. Such person has no more 
right or privilege in that regard than any other per¬ 
son in the same community. The liberty of free 
speech and of free press is the same in that regard. 
When anyone becomes a candidate for a public office, 
conferred by the election of the people, he is con¬ 
sidered as putting his character in issue, so far as 
it may respect his fitness and qualifications for office, 
and every one may freely comment on his conduct and 
actions. His acts may be canvassed and his conduct 
boldly censured. But the publication of falsehood 
and calumny against public officers or candidates for 
such offices is an offense most dangerous to the peo¬ 
ple and the subject of punishment, because the people 
may be deceived and reject the best citizen, to their 
injury. An intention to serve the public good in 
such a case cannot authorize or justify a defamation 
of private character. ( Rearick v. Wilcox, 81 HI. 77; 
Sweeney v. Baker, 31 Am. Rep. 757; Jones v. Town¬ 
send’s Admx., 58 id. 676). To a malicious publication 
of libelous matter against a candidate for public 
office there is no defense on the ground that it is 
privileged, and it is not a defense that it is mistak¬ 
enly and honestly made. Such matters go only in 
mitigation of damages \’ y 

The appellees also assert, somewhat vaguely, that the 
rights of free speech and of the freedom of the press are 
in jeopardy by reason of the rule for which we contend 
(Appellees’ Br. 4, 7). Yet, it has been held by our Supreme 
Court that the common-law rules which subject a libeler 
to responsibility for the public offense, as well as the pri¬ 
vate injury , are not abolished by the constitutional protec¬ 
tion of liberty of speech and of the press. Near v. Minne¬ 
sota, 283 U. S. 697, 75 L. Ed. 1357. See also People v. Gitlow 
234 N. Y. 132, aff’d. Gitlow v. New York, 268 U. S. 652, 69 
L. Ed. 1138. 

As the Court stated in Sweeney v. Joliet Printing Co. 
supra: 
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“Freedom of the press does not mean irresponsibility 
for newspaper publishers. And that freedom will best 
be preserved through the exercise of care by the pub¬ 
lishers in verifying slanderous statements before pub¬ 
lishing them.” 

I 

The freedom of the press has never been construed to 
authorize or sanction unbridled license to assassinate repu¬ 
tation, whether the reputation be that of the public official 
or a private citizen. It is a matter of general knowledge 
that the newspapers of the present day are not unduly 
hampered or restricted in making charges against public 
officials so long as they are honestly and fairly made. Our 
judicial system provides ample safeguards for one who will 
fairly comment and honestly criticize, and it even protects 
the publisher of libelous statement, if the truth is shown. 
Where the publication is so apparently libelous, as in the 
instant case, truth is not the unwary and illusive creature, 
but rather the vindicator, always present to uphold or 
condemn. 

Probably the clearest and most learned exposition of the 
rights, and of course attendant limitations, of free speech 
and of the freedom of the press, is preserved in the writ¬ 
ings of Justice Story. With reference to these rights the 
eminent jurist states: 

“That this amendment was intended to secure to 

I every citizen an absolute right to speak, or write, 
or print whatever he might please, without any 
responsibility, public or private, therefor, is a supposi¬ 
tion too wild to be indulged by any rational man. * • • 
Civil society could not go on under such circumstances. 
Men would then be obliged to resort to private ven¬ 
geance to make up for the deficiencies of the law; and 
assassinations and savage cruelties would be perpe¬ 
trated with all the frequency belonging to barbarous 
and brutal communities. It is plain, then, that the 
language of this amendment imports no more than that 
every man shall have a right to speak, write, and print 
his opinions upon any subject whatsoever without any 
prior restraint, so always that he does not injure any 
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other person in his rights, person, property, or repu¬ 
tation ; and so always that he does not thereby disturb 
the public peace, or attempt to subvert the government. 
It is neither more or less than an expansion of the great 
doctrine recently brought into operation in the law of 
libel, that every man shall be at liberty to publish what 
is true, with good motives for justifiable ends. And 
with this reasonable limitation it is only right in itself, 
but it is an inestimable privilege in a free government. 
Without such a limitation, it might become the scourge 
of the republic, first denouncing the principles of lib¬ 
erty, and then, by rendering the most virtuous patriots 
odious through the terrors of the press, introducing 
despotism in its worst form.” Story’s Commentaries 
on the Constitution (5th Ed.), Sec. 1880. 

“freedom of speech # is the right of every man as 
by it he does not hurt or control the right of another.” 
* * “Benjamin Franklin” by Carl Van Doren (p. 27). 

As to “Freedom of the Press”, the same Sage is reported 
to have said: 

“Sure, I’m for the ‘Freedom of the Press’, provided 
you also preserve Freedom of the Cudgel.” 

In the Appendix to its brief appellees set forth at great 
length decisions rendered in other jurisdictions in several 
suits filed by Congressman Sweeney growing out of the pub¬ 
lication of the article complained of (Appellees’ App. 2-14). 

It is of course now well settled that these decisions are 
not only not controlling on this Court, but the law of libel 
being determined by the statutes and precedents of the par¬ 
ticular forum, they lack persuasiveness and understanding, 
in a jurisdiction having no such statutes and not bound by 
similar precedents. See Erie Railroad v. Tompkins, 304 
U. S. 64. 

This proposition is at once clear when it is observed that 
in the decision in Sweeney v. Beacon Journal Publishing 
Company (66 Ohio App. 475), which is heavily relied upon 
by the appellees, the Court stated that to be libelous per se 
words must impute a violation of t( the moral code or the law 
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of the land. ’ ’ (Appellees ’ App. 9.) There can be no serious 
contention that this is the law in the District of Columbia. 
(See cases cited Appellant’s Br. 5.) 

Similarly, the decision in Sweeney v. Newspaper Print¬ 
ing Corp., 147 S. W. 2d 406 (Tenn.), (Appellees’App. 12-16), 
is nbt supported by the District of Columbia authorities, 
since it turned upon the application of Tennessee prece¬ 
dents. 

The opinion of the lower Court in Sweeney v. Schenec¬ 
tady Union Publishing Company (N. Y.), (Appellees’ App. 
16-28), is of course of no moment, since this decision was 
subsequently reversed by the Second Circuit Court of Ap¬ 
peals, 122 F. 2d 288 (C. C. A. 2), and a rehearing was denied 
on August 15,1941. Likewise, the dissenting opinion in the 
Schenectady Union appellate decision is of no benefit herein, 
in view of the fact that it does not even represent the law of 
that case, let alone the law of the District of Columbia. 

Quoted extensively in appellees’ brief (pages 17, 21, 22) 
and set out in full in appellees’ Appendix, pages 29-39, is 
the decision in Sweeney v. Caller-Times Publishing Com¬ 
pany (— F. Supp. —, S. D., Tex., C. A. No. 62). That court 
of first instance, in refusing to give due weight to the deci¬ 
sion of the Second Circuit Court of Appeals in Sweeney v. 
Schenectady Union Publishing Company, supra, and in re¬ 
ferring to Judge Chase’s opinion said: 

“ * * * the Court seemingly regarded as most libel¬ 
ous the statement that Sweeney was the spokesman in 
Congress of Father Coughlin * * 

An examination of the Schenectady Union decision makes 
it startlingly clear that this statement of a lower court in 
Texas is manifestly incorrect, and even if the memoran¬ 
dum opinion had any pertinency or relevancy to a decision 
herein—which we emphatically contend it has not—this 
obvious error in misconstruing the plain language of Judge 
Chase’s opinion would entitle it to little, if any, weight at 
all. 
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Also, included in appellees’ Appendix, pages 42-45, is 
what purports to be a “chronology of suits” filed by Con¬ 
gressman Sweeney against various publishers of the libel¬ 
ous article. 

Obviously, this gratuitous resume of litigation in juris¬ 
dictions other than the District of Columbia, and accor¬ 
dingly not governed by the law of libel as it exists in this 
District, is in no way pertinent to a decision herein. Erie 
Railroad v. Tompkins, supra. 

Nevertheless, the appellant finds it incumbent to point 
out at least a few of the statements which are not only mis¬ 
leading, but some of which are absolute misstatements of 
fact. 

Appellees set forth two cases, filed and “pending” in the 
State of Washington (Appellees’ App. 42-45), whereas, ap¬ 
pellant has no cases “pending” and has never instituted 
suit for damages in the State of Washington, arising out 
of this publication or for any other matter. 

The several cases cited as “dismissed” by Judge Hop¬ 
kins of the Kansas District Court, were dismissed without 
prejudice, due to the inability of Mr. Sweeney to be person¬ 
ally present for the trial at the time set,—July. The qual¬ 
ity of the libelous words was not in issue, as the Court had 
previously denied motions by the defendants to dismiss for 
failure to state a cause of action, and had also denied de¬ 
fendants ’ motions for judgment on the pleadings. 

In Ohio, it is true that cases, filed by Congressman 
Sweeney, were dismissed, following the Court’s decision in 
the Beacon Journal, supra, suit, wherein it was held the pub¬ 
lication was not libelous per se because it did not charge 
a violation of the moral or criminal code. (Again such is 
clearly not the law in the District of Columbia,—see cases 
cited Appellant’s Br. 5.) 

The suit against the Greenwood Index-Journal (South 
Carolina) was dismissed because of a technical error in 
naming the defendant, in the complaint. The merits of the 
controversy were in no way in issue. 
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In Tennessee an action against the Chattanooga Free 
Press was discontinued on motion by the plaintiff, pur¬ 
suant to agreement between the parties. 

The suit against the Newport News Daily Press (Vir¬ 
ginia) was dismissed by agreement of the parties, and the 
action against the Suffolk News-Herald (Virginia) was dis¬ 
missed for lack of prosecution due to the inability of Con¬ 
gressman Sweeney to be present on the trial date. In 
neither case were the merits of the libel put in issue. In 
another suit filed in Virginia— Martinsville Daily Bulletin 
—cited as “dismissed”, the article was entirely incoherent, 
due to a mistake of the typesetter in jumbling the type. 
Hence, the publication being unintelligible, it could not be 
libelous. 

Attention is also called to the fact that in the case of 
Sweeney v. Citizens Publishing Co., et al., C. A. No. 82-PHX, 
D. C., Arizona, the defendants having been previously denied 
a motion to dismiss, moved the United States District Court 
for the District of Arizona, on the basis of the same argu¬ 
ments as advanced by the appellees herein, to reconsider its 
previous ruling. The motion to reconsider was denied as 
recently as December 17,1941. 

In view of the decision of the Second Circuit Court of 
Appeals favorable to the appellant in a substantially sim¬ 
ilar case (and thus far the only appellate ruling by a Fed¬ 
eral Court), we have no desire to burden the Court with ar¬ 
gument concerning other litigation which can have no bear¬ 
ing upon the issues here presented, 
j We submit that the individual’s right to a good reputa¬ 
tion when he has done nothing to cause it to be otherwise, 
is a paramount one, ever to be protected if genuine democ¬ 
racy is to survive. To hold otherwise would truly create 
“new law.” We again respectfully urge the Court that the 
judgment below be reversed. 

Respectfully submitted, 

John O’Connor, 

William F. Cusick, 

Attorneys for Appellant . 
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Martin L. Sweeney 
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w Appellant 
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Eleanor M. Patterson, trading as the Washington Times- 
Herald, Drew Pearson and Robert S. Allen 

Appellees 


MOTION FOR LEAVE TO FILE BRIEF 
AS AMICI CURIAE 

May it please the Court: 

The undersigned, as counsel for the American Jewish 
Committee, the B’nai B’rith, the Jewish Labor Committee 
and the American Jewish Congress, respectfully moves 
this Honorable Court for leave to file a brief on their be¬ 
half as amici curiae in this cause. 

This motion is being made pursuant to Rule 18 (i) of 
the Rules of the United States Court of Appeals for the 
District of Columbia, which reads as follows: 

“(i) Briefs of amici curiae. A brief of an amicus 
curiae may be filed not later than 10 days before the 
date the case is assigned for argument when accom¬ 
panied by written consent of all parties to the case, 
except that consent need not be had when the brief 
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is presented by the United States or an officer, depart¬ 
ment, or agency thereof, and sponsored by the Solici¬ 
tor General or the general counsel or chief law officer 
of such department or agency. "Without such consent, 
leave to file may be granted by the court on written 
motion duly served and filed with the clerk. Such 
brief must bear the name of a member of the bar of 
this court, whose appearance shall be filed with the 
clerk, and shall be served upon all parties entitled to 
file briefs in the case. Such parties may within 10 
days file reply briefs thereto. Amici curiae will not be 
permitted to participate in the oral argument, with¬ 
out leave of court, for extraordinary reasons shown, 
on motion filed at the time of filing the brief.” 

Proceeding under this Rule, your petitioners have ob¬ 
tained the consent of counsel for the appellees to the filing 
of a brief amici curiae. The consent of counsel for the 
appellant has not been sought for the reason that he 
refused a prior request for leave to file a brief amici 
curiae on a petition for a writ of certiorari to the United 
States Supreme Court in the case of Sweeney v. Schenec¬ 
tady Union Publishing Company, No. 745, involving the 
publication of the same article. His letter of refusal was 
read into the Congressional Record by the appellant 
(Con. Record-Appendix, November 25, 1941, p. A5635). 
Under these circumstances, it appeared useless to seek 
consent in respect of the filing of a brief by your peti¬ 
tioners on the present appeal. 

The organizations seeking leave to file this brief as 
amici curiae are separate entities with nation-wide 
membership among American citizens of the Jewish faith. 
They were established, among other purposes, to foster 
and promote better relations among the various racial 
and religious groups in this country. For many years, 
they have been actively engaged in protecting minority 
rights, combating anti-Semitism and in upholding civil 
libertv. Tliev are, therefore, vitallv interested in the 
present litigation because of its relation to and effect 
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upon their efforts in these regards and because of its 
relationship to the maintenance of the fundamental free¬ 
doms guaranteed by the Constitution. 

The permission of this Honorable Court is respectfully 
sought by your petitioners to file a brief amici curiae in 
this cause for the reason that this litigation presents for 
determination questions which affect your petitioners and 
have a direct bearing upon the activities in which they 
are presently engaged. They are necessarily concerned, 
for the reasons elaborated in the attached brief, with the 
question whether it is libelous per se to charge a public 
official with anti-Semitism or to suggest that he has been 
influenced in his official acts by anti-Semitism. 

Wherefore counsel respectfully urges that this Court 
grant leave to file the accompanying brief in this case as 
amici curiae. 

Louis Ottenberg, 

Counsel for the American Jewish Com- 
mittee, the B’nai B’rith, the Jewish 
Labor Committee and the American 
Jewish Congress, Amici Curiae. 

Milton Handler 
Ira W. Hirshfield 
Emil Schlesinger 

Of Counsel. 
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October Term, 1941 


No. 7932 


Martin L. Sweeney 


v. 


Appellant 


Eleanor M. Patterson, trading as the Washington Times- 
Herald, Drew Pearson and Robert S. Allen 

Appellees 


BRIEF OF AMICI CURIAE 


Preliminary Statement 

This brief is submitted on behalf of the American 
Jewish Committee, the B’nai B’rith, the Jewish Labor 
Committee and the American Jewish Congress as amici 
curiae. 

These organizations are separate entities with nation¬ 
wide membership among American citizens of Jewish faith. 
They were established, among other purposes, to foster 
and promote better relations among the various racial 
and religious groups in this country. For many years, 
they have been actively engaged in protecting minority 
rights, combating anti-Semitism and in upholding civil 
liberty. They are, therefore, vitally interested in the 
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present litigation because of its relation to and effect 
upon their efforts in these regards and because of its 
relationship to the maintenance of the fundamental free¬ 
doms guaranteed by the Constitution. 

Statement of the Question 

The question in this litigation which vitally concerns 
the amici curiae is whether a comment suggesting that 
the acts of a public official have been influenced by anti- 
Semitism or which identifies him with an unpopular view 
on a matter of public concern is libelous per $e. 


Short Statement of Facts and Issues 

The publication complained of in the present action 
consists of an article by Drew Pearson and Robert S. 
Allen appearing in their column “Washington Daily 
Merry-Go-Round,” which was published in the “Washing¬ 
ton Times-Herald” as well as in many other newspapers 
throughout the country. The article asserted that Con¬ 
gressman Sweeney, the plaintiff, opposed the appointment 
of Emerich Burt Freed, the United States Attorney for 
Cleveland, to the Federal Bench because he was “a Jew, 
and one not born in the United States.” The article 
points out that the recent appointment of two Catholics 
to the Federal Bench in the District of Ohio precluded 
the appointment of another Catholic and states that 
other candidates were eliminated because of their “big 
business or reactionary connections.” 

The plaintiff-appellant alleges by way of innuendo that 
the article meant and intended “to convey that plaintiff 
is guilty of racial prejudice against persons of Jewish 
origin and was guilty of conduct unbecoming a public 
officer” (Appellant’s Appendix p. 5). He construes the 
article as charging him with bigotry, racial and religious 
intolerance and anti-Semitism (Appellant’s Brief p. 10). 
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The defendants-appellees argue that the publication 
does not bear, and is not susceptible of, a libelous con¬ 
struction in that it does not accuse the plaintiff of racial 
prejudice against persons of Jewish origin nor does it 
accuse him of conduct unbecoming a public officer. Their 
contention, as we understand it, is that the statement that 
Sweeney opposed Freed’s appointment, when read in its 
context, goes no further than to recite the considerations 
of a political nature which led to Sweeney’s opposition 
and no more charges Sweeney with anti-Semitism than 
the cognate statement of the rejection of a Catholic 
aspirant imputes anti-Catholicism to the officials of the 
Department of Justice.* 

The amici curiae are not directly concerned with the 
merits of the parties’ contentions in respect of the true 
meaning and proper construction of this article. They 
submit that the publication is not libelous per se , whether 
it be read as charging the appellant with anti-Semitism or 
as merely stating the grounds on which he opposed 
Freed’s appointment. 

We shall address our argument to the proposition that 
the imputation of anti-Semitism is not libelous per se. It 

* It may be observed that Judge Allred construed this very 
article in this manner in Sweeney v. Caller-Times Pub. Co. (Appel¬ 
lee’s Appendix p. 34). He states: 

“* * *, a statement that he opposed an appointment because 
of the race, religion, or place of birth of an applicant is not 
libelous. The average reader could as easily deduce that the 
Congressman thought perhaps the President might appoint too 
many of a particular race, or too many not native born, or that 
! a representative of another class group should be appointed due 
to the preponderance of that group in the community; or that 
the Congressman just wanted some other man appointed and 
was urging the fact of race and foreign birth in the hope that 
the appointment might be given to his choice.” 

The same construction has been adopted by other courts in other 
litigation in which the libelous nature of this article was in issue. 
Sweeney v. Beacon Journal Pub. Co., 66 Ohio App. 475; Sweeney 
v. Newspaper Printing Corp., Sup. Ct. of Tenn., 147 S. W. 2nd 406. 
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necessarily follows that if the article is not defamatory 
under the appellant’s construction it is, a fortiori , not 
defamatory as interpreted by the appellees. 


Argument 

1. Whether the challenged publication is defamatory is 
not to be determined by a mechanical application of the 
classic definition of libel. The terms in which such defi¬ 
nitions are couched, such as hatred, contempt, ridicule and 
shame are elusive words which have manv shades of 
meaning, but which through long usage have become "words 
of art. 

The correct application of the test requires a delicate 
balancing of the interest of the public in free speech and a 
free press with the interest of the individual in the pro¬ 
tection of his reputation. This entails a careful evalua¬ 
tion of the policy considerations implicit in curbing 
expression and comment through the imposition of the 
punitive liability of libel per se. 

The fact that an utterance may or does cause harm is 
not controlling in determining whether it is libelous per se. 
While recognizing that words may be potent instruments 
for the infliction of harm, the law has drawn the vital 
distinction between utterances which are actionable on 
proof of damages and utterances which are actionable 
per se without proof of damages. 

The question here is not whether there should be lia¬ 
bility for the actual injury which may be shown to result 
from the present publication—it is -whether punitive dam¬ 
ages may be assessed within the fluctuating discretion of 
a jury without regard to the actual loss sustained or the 
degree of harm inflicted. What considerations of policy 
could possibly justify the imposition of unlimited liability 
for the publication of the statements here complained of? 
Is such liability consistent with the precepts of free speech 
upon which our democracy is based? 
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Liability for libel constitutes a recognized exception to 
tlie constitutional concepts of freedom of expression. The 
attrition of fundamental constitutional liberties, however, 
can only be avoided by keeping the law of libel strictly 
within the bounds marked by logic and sound policy. Man¬ 
ifestly, freedom of speech and of the press could be emptied 
of all significance if the law of libel were to be unduly ex¬ 
tended. The threat of punitive liability would impose a 
curb upon expression and comment equally as potent as 
restraint by governmental censorship. 

The Supreme Court has had occasion, in recent cases, 
to express in memorable terms the philosophy underlying 
the constitutional guarantees of free speech. 

In Cantwell v. Connecticut, 310 U. S. 296, the Court 
said (p. 310): 

“In the realm of religious faith, and in that of 
political belief, sharp differences arise. In both fields 
the tenets of one man may seem the rankest error 
to his neighbor. To persuade others to his own point 
of view, the pleader, as we know, at times, resorts to 
exaggeration, to vilification of men who have been, or 
are, prominent in church or state, and even to false 
statement. But the people of this nation have or¬ 
dained in the light of history, that, in spite of the 
probability of excesses and abuses, these liberties are, 
in the long view, essential to enlightened opinion and 
right conduct on the part of the citizens of a democ¬ 
racy. ’ ’ (Italics ours.) 

And in Thornhill v. Alabama, 310 U. S. 88, the Court 
said (p. 95): 

“Those who won our independence had confidence in 
the power of free and fearless reasoning and com¬ 
munication of ideas to discover and spread political 
and economic truth. Noxious doctrines in those fields 
may be refuted and their evil averted by the courage¬ 
ous exercise of the right of free discussion. Abridge- 
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ment of freedom of speech and of the press, however, 
impairs those opportunities for public education that 
are essential to eifective exercise of the power of cor¬ 
recting error through the processes of popular gov¬ 
ernment. ’ ’ * 

The appellant in this litigation seeks a novel and 
dangerous extension of the law of libel which trenches 
upon fundamental constitutional liberties. 

The Court will take judicial notice of the fact that anti- 
Semitism has unfortunately spread in this country in 
recent years following its use abroad as an eifective instru¬ 
ment of dictatorship. The threat of anti-Semitism to our 
democratic institutions is manifest. The amici curiae have 
naturally been much concerned with the intensification of 
racial and religious prejudice. 

The democratic way of combating this evil is by the 
process of education and open and free debate. The sup¬ 
pression of anti-Semitic preachments by legislative fiat 
runs counter to our precepts of freedom of expression.** 
It must be remembered that the law provides no private 
remedy to minority groups which are the object of scur¬ 
rilous attack. In most jurisdictions, including the District 
of Columbia (Service Parking Corp. v. Washington Times 
Co., 67 App. D. C. 351, 92 F. (2d) 502), such minority 
groups may be vilified and defamed, directly or by innu¬ 
endo, by the unbridled tongues of demagogues and bigots 
without civil redress. To deny such groups the right of 
full and eifective answer in the best traditions of free 

* Cf., Near v. Minnesota, 283 U. S. 697; Herndon v. Lowery, 
301 U. S. 342; Lovell v. Griffen, 30 3 U. S. 444, Schneider v. State, 
308 U. S. 147; Anicr. Fed. of Labor v. Swing, 312 U. S. 321; 

Bridges v. California, - U. S. -. 62 Sup. Ct. Rep. 190; 

Gitlow v. New York , 268 U. S. 652; Grosjean v. American Press 
Co., 297 U. S. 233. 

** A New Jersey statute along these lines was held unconstitu¬ 
tional recently in a case involving members of the German-American 
Bund. New Jersey v. Klapprott, 127 N. J. L. 395. 
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American debate is to deprive them of the necessary means 
of self defense. 

We do not ask for the right to fight fire with fire—to 
meet defamation with counter-defamation. We merely 
say that the normal process of public debate and educa¬ 
tion requires the free expression of opinion and the resort 
to the typiealu shorthand expressions and polemical epi¬ 
thets which have long characterized American argument. 

The statement that a person is an anti-Semite is essen¬ 
tially an expression of opinion. It epitomizes an attitude, 
a point of view, a set of beliefs. Whether a person 
espouses anti-Semitism or is influenced in his actions by 
the same is necessarily a matter of inference. An orator 
in the course of an address may refer disparagingly to 
Jews as a class or to some Jews. Are newspapers, radio 
stations and other vehicles of communication to be visited 
with the onerous consequences of punitive liability for 
characterizing by way of answer and refutation such utter¬ 
ances as anti-Semitic and their author as an anti-Semite? 
Can a free press survive under such restrictions? Will 
not such restraints encourage anti-Semitism? We believe 
that there can be but one answer to these questions. 

The rule contended for by the appellant must have far 
reaching effects. The logical interpretation of the impo¬ 
sition of liability on the grounds upon which it is here 
sought would necessarily result in the similar imposition 
of liability for the expression of belief on any matter 
upon which public feelings at any moment run high or 
of views which are regarded with distaste by substantial 
elements of the population. 

The same reasoning which renders the imputation of 
anti-Semitism actionable per se would render equally 
libelous the statement that the appellant is philo-Semitic, 
or that he is pro- or anti-labor, pro- or anti-Negro, or 
that he favors or opposes any group which has its strong 
adherents and adversaries. There is scarcely any issue 
in the field of public debate on which opinions do not 
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strongly clash. The sharper the division in public opin¬ 
ion the more spirited is the debate of the opposing forces. 
The epithets “isolationist” and “warmonger” were, in 
some circles prior to Pearl Harbor, as opprobrious as the 
charge complained of here. In a perfect world in which 
truth, justice and reason always prevailed, there might be 
no warrant for the resort to the customary procedures of 
public debate, comment and criticism. Certainly in the 
type of world in which we find ourselves, especially in 
these tragic days, any curb upon such procedures would 
be fraught with the greatest danger to our democratic 
institutions and way of life. 

This was pointed out by Judge Clark in his dissenting 
opinion in Sweeney v. Schenectady Union Publishing Co., 
122 F. (2d) 288, where he states (p. 291): 

“Its broad sweep [majority opinion] would take 
in comments found dav after dav in the most con- 
servative newspapers, either in direct statement or as 
quotations of responsible critics, that a public official, 
particularly a legislator, is pro- or anti-labor, or pro- 
or anti-Nazi, or pro or anti this or that race, color or 
creed. Minority comment on labor, religious and 
political views and activities of politicians becomes 
therefore hazardous.” 

Similar reasoning underlies the ruling of the Supreme 
Court in Bridges v. California, — U. S. —, 62 Sup. Ct. 
190, where the Court states at page 196: 

“No suggestion can be found in the Constitution 
that the freedom there guaranteed for speech and 
the press bears an inverse ratio to the timeliness and 
importance of the ideas seeking expression. Yet, it 
would follow as a practical result of the decisions 
below that anyone who might wish to give public ex¬ 
pression to his views on a pending case involving no 
matter what problem of public interest, just at the 
time his audience would be most receptive, vrould be 
as effectively discouraged as if a deliberate statutory 
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scheme of censorship had been adopted. Indeed, per¬ 
haps more so, because under a legislative specification 
of the particular kinds of expressions prohibited and 
the circumstances under which the prohibitions are to 
operate, the speaker or publisher might at least have 
an authoritative guide to the permissible scope of 
comment, instead of being compelled to act at the peril 
that judges might find in the utterance a ‘reasonable 
tendency’ to obstruct justice in a pending case.”* 

The authorities are clear that the ambit of the consti¬ 
tutional guarantee of free speech embraces the comment 
now claimed to be libelous. The Constitution, of course, 
does not interdict all restraints, prior or subsequent, upon 
speech.** To classify as a libel that which inherently 
is non-defamatory offends the spirit and letter of the 
constitutional guarantee. The same considerations which 
have led the Supreme Court to hold that peaceful picketing 
in a labor dispute may not be restrained, prevents the 

* The Court further states (p. 196) : “Here, for example, labor 
controversies were the topics of some of the publications. Experi¬ 
ence shows that the more acute labor controversies are, the more 
likely it is that in some aspect they will get into court. It is the 
controversies that command the most interest that the decisions below 
would remove from the arena of public discussion.” 

** Freedom of speech and of the press secured by the First 
Amendment against abridgement by Congress are fundamental liber¬ 
ties within the intendment of the Fifth and Fourteenth Amendments. 
Bridges v. California, — U. S. —. 62 Sup. Ct. Rep. 190; Gitlow 
v. ‘New York, 268 U. S. 652; Near v. Minnesota, 283 U. S. 697. 
Cf., Hibben v. Smith, 191 U. S. 310. The protection of these 
Amendments is not limited solely to the abridgement of fundamental 
liberties by legislative enactment, but extends to rulings by the 
Courts and is applicable to subsequent as well as prior restraints. 
Amer. Fed. of Labor v. Swing, 312 U. S. 321 (held unconstitutional 
a decision based on the common law right of a state to enjoin peace¬ 
ful picketing) ; Bridges v. California, supra (held unconstitutional a 
ruling based on the common law right of a court to punish for con¬ 
tempt) ; Cantwell v. Connecticut, 310 U. S. 296 (held unconstitu¬ 
tional a decision based on the common law right of a state to punish 
for disorderly conduct). 
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extension of the vague contours of the law of libel to 
include utterances of the type involved in this litigation. 

In American Federation of Labor v. Swing, 312 U. S. 
321, the Supreme Court of Illinois granted an injunction 
restraining picketing by a labor union. One of the grounds 
of its decision was that the placards carried by the pickets 
charging the employer with being unfair to labor were 
libelous. The United States Supreme Court declared the 
injunction which restrained “peaceful picketing” was an 
invasion of the constitutional guarantee of free speech. 
Inherent in this ruling was a prohibition against the issu¬ 
ance of the injunction on a claim that the placards con¬ 
tained libelous matter. To hold otherwise would run counter 
to and nullify the ruling of the Supreme Court. 

In New Negro Alliance v. Sanitary Grocery Co., 303 
U. S. 552, this Court (67 App. D. C. 359, 92 Fed. (2d) 
510), upheld an injunction which restrained the defend¬ 
ant from carrying placards bearing the following slogan: 
“Do Your Part! Buy Where You Can Work! No Negroes 
Employed Here!” On appeal the Supreme Court re¬ 
versed, holding that the protective provisions of the 
Norris-LaGuardia Act applied to the economic dispute 
between the defendant Negro organization and a retail 
company which did not employ Negro workers in one of 
its stores. It would appear to be a fair inference from 
this decision, that the Court in holding that picketing 
under these circumstances was permissible would not 
regard the language used by the defendants as libelous. 

2. A consideration most pertinent in the present case 
is the fact that the appellant is a public officer. 

One who enters the public arena by holding or seeking 
public office invites public approval of his acts and views. 
In so doing, he lays open his beliefs and opinions to 
public scrutiny and criticism. By seeking to mould public 
opinion, he necessarily subjects his conduct, his attitudes 
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and his views to public appraisal and inference. To in¬ 
crease the effectiveness of his work, a member of Congress 
is clothed with an absolute privilege with respect to any 
utterance made on the floor of Congress. Cochrane v. 
Comens, 59 App. D. C. 374, 42 F. (2d) 783. He may 
spread upon the Congressional Record his side of any 
controversy whether public or private. The appellant 
followed this procedure in other litigation involving the 
same publication (Congressional Record-Appendix, Xov. 
25, 1941, p. A5634). He may use the franking privilege 
for the widest dissemination of his views. The same 
reasons of policy which result in his enjoying an absolute 
privilege against liability for libel require that there be 
the widest latitude on the part of commentators in ap¬ 
praising and criticizing the official’s conduct and beliefs. 
Public officers must expect the searching inquiry of a 
public interested in its representatives. 

“Presidents and governors and legislators are 
! political officials traditionally subject to political in¬ 
fluence and the rough and tumble of the hustings, who 
have open to them the traditional means of self- 
defense.” (Mr. Justice Frankfurter dissenting in 
Bridges v. California, supra, at p. 208.) 

This is not to say that a person who enters public life 
exposes his reputation to libelous attack. It merely means 
that the test of libel is different in the case of a public 
official than in the case of statements respecting private 
citizens. A statement uttered of a public official is only 
defamatory when it imputes to him gross incompetence 
or corruption in office. Charges of a lesser nature than 
gross incompetence or corruption in office, although harm¬ 
ful to reputation of a public officer, are not libelous per se. 
This rule has been clearly enunciated in Tamer v. Crowley 
Pub. Corp., 240 App. Div. (N. Y.) 203, 268 N. Y. Supp. 
620, where it is said (p. 205): 
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“One who holds public office must expect criticism. 
It may be captious, ill-timed and without foundation 
in fact, but, outside of a clear charge of corruption 
or gross incompetence holding one up to disgrace and 
contumely, there is no libel. Even an imputation of 
corrupt or dishonorable motive will be justified as fair 
comment if it is an inference which a fair minded 
man may draw from such facts. * * * Newspapers have 
the right to print both facts and comment in relation 
to the manner in which public officers perform their 
duties, and in doing so, reasonable accuracy and 
fair comment is all that is required. These should 
be publicly commensurate with the interest in public 
affairs. And the policy of the law is that the public 
should at all times be informed of the acts of its 
servants and the considerations to be applied in de¬ 
termining whether or not the public welfare is being 
served in order that it may be at all times aroused 
and alert to its just and essential part in the admin¬ 
istration of Government.’’ 

3. By the overwhelming weight of authority, the pub¬ 
lication now in question has been held not to be libelous 
(Appellee’s Appendix pp. 42-45). 

The principal holding to the contrary is the recent 
ruling of the Circuit Court of Appeals for the Second 
Circuit in Sweeney v. Schenectady Union Pub. Co., 122 F. 
(2d) 288, a decision by a divided court. The United 
States Supreme Court granted certiorari to review this 
decision on December 15th. 

The majority, instinctively opposing anti-Semitism 
which it properly deemed undemocratic and contrary to 
the best traditions of our American way of life, held that 
a charge of anti-Semitism, under the law of New York, 
would subject the plaintiff to hatred, contempt and ridicule 
on the part of a substantial portion of the population of 
the city of Schenectady where the article was published. 



16 


While we naturally agree with the majority’s condem¬ 
nation of anti-Semitism, we respectfully submit that it 
failed to take cognizance of relevant legal and practical 
considerations. 

These considerations are developed with clarity and 
force by Judge Clark in his dissenting opinion. 

“Not only does this seem to me, therefore, new 
law at least in New York, but also definitely disturb¬ 
ing law. It would be a fine world to live in if onlv 
tolerance were so usual that a charge of the lack there¬ 
of against a public official could be so presumptively 
untrue that it would seem on its face unfair and 
libelous. But in our present world we must not take 
the naive view that what ought to be is, and that who¬ 
ever suggests the contrary is a slanderer; for if we 
do so, we shut off all healthy criticism of prejudice, 
and allow bigotry full scope to act with impunity.” 

Judge Clark went on to point out the untenable posi¬ 
tion of the majority when viewed in the light of comment 
by the daily press on any subject of public interest. 

“Even more dangerous is the rationale of the de¬ 
cision that a comment leading an appreciable number 
of readers to hate or hold in contempt the public 
official commented on is libelous per sc. Its broad 
sweep would take in comments found day after day in 
the most conservative newspapers, either in direct 
statement or as quotations of responsible critics, that a 
public official, particularly a legislator, is pro- or anti¬ 
labor, or pro- or anti-Nazi, or pro or anti this or that 
race, color or creed. Minority comment on labor, re¬ 
ligious and political views and activities of politicians 
becomes therefore hazardous.” 

It is submitted that Judge Clark in his dissent states 
clearly and fully the policy considerations governing the 
case at bar. He indicates, most importantly, that in the 
vague and nebulous field of libel the court must take into 
account relevant considerations of policy. 
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We do not suggest that it is not a serious matter to 
charge a person with anti-Semitism. Nor do we contend 
that there should not be liability for actual damage which 
may result from such charge. Our position is that there is 
no warrant in the law of libel for holding such an imputa¬ 
tion to be libelous per se, and it is our submission that the 
First and Fifth Amendments require that no such liability 
be imposed. 

4. We manifestly are not concerned with whether the 
utterance in the present litigation was true or false—if it 
can be said that the criterion of truth is applicable to an 
expression of opinion. Nor do we regard it as any answer 
to the contention here pressed that the defense of truth 
affords the commentator adequate protection in a case such 
as this. As was said by Judge Clark, 

“I do not think it an adequate answer to such a 
threat against public comment, which seems to me 
necessary if democratic processes are to function, to 
say that it applies only to false statements. For this 
is comment and inference, as the Tamer case suggests, 
and hence not a matter of explicit proof or disproof. 
The public official will always regard himself as not 
bigoted, and will so testify, sincerely enough. And 
then the burden of proving the truth of the defense 
will rest upon the commentator, who must sustain the 
burden of showing his inference true. If he fails in 
even a minority of the suits against him—as the sport¬ 
ing element in trials to juries susceptible to varying 
shades of local opinion would make probable—he is 
taught his lesson, and a serious brake upon free dis¬ 
cussion established. But the common-law requirement 
of proof of special damages gives him the protection 
he needs, while at the same time it does prevent him 
from causing really serious injury and loss by false 
and unfair statements. That should be the rule ap¬ 
plied here, as the district court held.” 
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5. Wherefore, the amici curiae, respectfully urge this 
Court to affirm the order of the court below dismissing the 
complaint of the appellant. 


Louis Ottexberg, 

Counsel for the American Jewish Com¬ 
mittee, the B'nai B’rith, the Jewish 
Labor Committee and the American 
Jewish Congress, Amici Curiae. 


Milton Handler 
Ira W. Hirshfield 
Emil Schlesinger 

Of Counsel 
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Its position lias always been that the frontiers of the 
right of free speech are limited by the right to sue for libel. 
The only issue, therefore, with which the American Civil 
Liberties Union can properly be concerned is where the 
line should be drawn. It is particularly concerned with the 
assertion of the appellant here that the statements made 
by the appellees of and concerning him are libelous per sc. 

It is the considered opinion of the American Civil Liber¬ 
ties Union that it is not libelous per se to say of a public 
official or one who engages in public discussion that lie 
holds one opinion or another on a public issue. It is sub¬ 
mitted that the ruling of the District Court was in all re¬ 
spects correct. 

The American Civil Liberties Union has often urged in 
the past that the greatest possible freedom be maintained 
in discussion of public issues. (See People v. Edmondson, 
16S Misc. (N. Y.) 142). The extension of the law of libel, 
as urged by the appellant, to impose punitive damages for 
imputing opinions to a public official would limit the area 
of free speech to the impairment of the appellee’s Consti¬ 
tutional rights. Courts should be bound no less than legis¬ 
latures and executives to respect the Constitutional guar¬ 
antees of free speech and free press. In determining the 
proper boundary at which the courts may limit free speech 
and free press by the imposition of punitive damages for 
alleged defamatory statements, the individual interest in 
the integrity of one’s personal reputation must be balanced 
against the social interest in freedom of expression. It is 
submitted that in so far as public officials are concerned, 
the policy requirements of the private interests are super¬ 
seded by the public interest to discuss without fear the 
qualifications and opinions of elective officers. 

Our position is well stated in the dissenting opinion of 
Mr. Justice Clark, of the Circuit Court of Appeals for the 
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2nd Circuit, in Sweeney v. Schenectady Union Pub. Co. 122 
F. (2d) 288 (adv. sheets) which reversed an order of the 
District Court dismissing the complaint for failure to state 
a cause of action. After a discussion of the New York cases 
dealing with the “public official” rule, he characterized them 
as holding not libelous per se comments on public officers 
even more directly suggesting corrupt motives than does the 
one here which charges rather bigotry and prejudice than 
corruption or impropriety. He went on to say: 

“ * * * It would be a fine world to live in if only toler¬ 
ance were so usual that a charge of the lack thereof 
against a public official could be so presumptively un¬ 
true that it would seem on its face unfair and libelous. 
But in our present world we must not take the naive 
view that what ought to be is, and that whoever suggests 
the contrary is a slanderer; for if we do so, we shut off 
all healthy criticism of prejudice, and allow bigotry full 
scope to act with impunity. Even more dangerous is 
the rationale of the decision that a comment leading an 
appreciable number of readers to hate or hold in con¬ 
tempt the public official commented on its libelous per se. 
Its broad sweep would take in comments found day 
after day in the most conservative newspapers, either 
in direct statement or as quotations of responsible 
critics, that a public official, particularly a legislator, 
is pro- or anti-labor, or pro- or anti-Nazi, or pro or anti 
this or that race, color, or creed. Minority comment 
on labor, religious and political views and activities of 
politicians becomes therefore hazardous. And the mak¬ 
ing of fine distinctions in rationale is indicated by the 
implication that a comment suggesting plaintiff’s ob¬ 
jection to the judicial candidate for his foreign birth 
alone would have been proper. Of course, the uncertain 
threat of suit, invited by a rule at once so vague and so 
extensive, is a restriction on freedom of the press almost 
as direct as a rule of clear liability.” Sweeney v. 
Schenectady Union Publishing Co., supra 291, 292. 
(Italics ours.) 
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It is our belief that if the punitive penalty of libel per sc 
were to attach to the article complained of, there would be 
an unconstitutional deprivation of the right of free speech 
and a free press. 

We respectfully submit that the order of the District 
Court be in all respects affirmed. 

Edmund D. Campbell, 

Attorney for American , 

Civil Liberties Union. 
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